Robert C. Randall v. Costco



ALASKA WORKERS' COMPENSATION BOARDPRIVATE 

P.O. Box 25512                                                                                                    Juneau, Alaska 99802-5512[image: image1.png]



ROBERT C. RANDALL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9406317



)

COSTCO WHOLESALE CORP.,
)
AWCB Decision No. 95-0044



)


Employer,
)
Filed with AWCB Anchorage



)
February 17, 1995


and
)



)

AMERICAN MANUFACTURERS MUTUAL INS,
)



)


Insurer,
)


  Defendants.
)



)


Employee's request that we review the Reemployment Benefits Administrator (RBA) Designee's determination that under AS 23.30.041(f)(3) he is not eligible for rehabilitation benefits was heard at Anchorage, Alaska on February 2, 1995.  Employee also requested an award of attorney fees.  Employee was present and represented by attorney Michael Jensen.  Attorney Tasha Porcello represented Defendants.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment with Employer in 1991 when he was stocking 60-pound bags of dog food.  Employee returned to work, but had another injury with another period of disability beginning in September 1992.  He saw Loren Morgan, D.C., who diagnosed a thoraco-lumbar strain/sprain with splinting muscle spasms.  (Morgan October 26, 1992 Physician's Report).  


Employee returned to work, only to have a recurrence of back problems beginning on April 13, 1994.  At that time Dr. Morgan diagnosed a thoraco-cervical and thoraco-lumbar strain/sprain with muscle spasms.  (Morgan May 3, 1994 Physician's Report).  Employee consulted Robert Swift, M.D., beginning in June 1994 for complaints of thoracic back pain and right lower extremity pain.  Dr. Swift's diagnosis includes an injury to the T-10 or T-11 facet joint.  (Swift August 16, 1994 report). 


On August 24, 1994 Employee requested reemployment benefits.  On September 8, 1994 RBA Designee Deborah Torgerson granted Employee's request for an eligibility evaluation.  On October 11, 1994, RBA Designee Mickey Andrew assigned rehabilitation specialist Jill Friedman, C.R.R.N., C.I.R.S., C.C.M., to do an eligibility evaluation. 


On September 10, 1994, Lee Wayne Hash, M.D., and Richard L. Peterson, D.C., F.A.C.O., examined Employee at Defendants' request under AS 23.30.095(e).  These doctors concluded Employee is medically stationary and does not have a permanent impairment.  (Drs. Hash and Peterson, September 10, 1994 report at 7).  On November 16, 1994, Dr. Morgan predicted Employee's 1994 injury would not result in a permanent partial impairment.


Friedman completed her report in December 1994, and she recommended Employee be found ineligible for reemployment benefits. (Friedman, December 12, 1994 Eligibility Evaluation report at 8).  At the hearing Ms. Friedman testified she based her recommendation on the doctors' predictions that Employee would not have a permanent impairment. 


In her report, Friedman noted Employer had reemployed Employee as a service assistant.  This job was described as being within his physical limitations
, and Employer was paying the same wage as Employee earned at the time of his 1994 injury. Friedman had provided Dr. Morgan with a job description for the service assistant position which listed just three duties.  These duties require checking incoming customers for membership cards, roaming the store to answer questions and check for shoplifters, and checking carts and receipts of customers leaving the store.  The job description included a statement that Employer would provide a mat upon which Employee could stand while doing his job, and a stool for required rest periods.  At the hearing Friedman testified she did not complete a labor market survey to determine whether the job Employer provided would prepare Employee to be employable in other jobs that exist in the labor market.   


On December 27, 1994, RBA Designee Mickey Andrew notified Employee he was not eligible for reemployment benefits.  Her notification letter stated in part that he was not eligible for the following reasons:  "Those given by the rehabilitation specialist in the evaluation.  Jill Friedman reports that your physician indicates that you are not anticipated to have a permanent partial impairment. . . ."  


At the February 2, 1995 hearing Employee filed a copy of a "Job Description of Service Assistant for Costco" completed by Dr. Morgan on January 9, 1995. This was similar to the one accompanying Friedman's report.  However, it included modifications that Employee could work eight hours per day, five days per week on a temporary, trial basis, but Employee must have two consecutive days off after working five days in a row.  Employee also filed a copy of Dr. Morgan's January 11, 1995 Physician's Report in which he indicated Employee's 1994 injury would result in a permanent impairment.  


Dr. Morgan testified at the hearing, explaining his opinion regarding Employee's impairment.  Dr. Morgan testified Employee could not have been rated on November 16, 1994 because Employee had not reached medical stability.  However, at that time Dr. Morgan believed Employee would continue to improve if he had worked within the modifications, continued to receive medical care, and attended a work-hardening program.  Dr. Morgan testified he believes Employee now has a ratable permanent impairment due to the three months of working and needing to increase his medication.


Defendants called Dr. Swift as a witness.  He testified  Employee has a rib injury which may never heal.  He believes if Employee attends a work-hardening program it would harm his condition.  He testified there were certain job activities, which Employee testified he has been performing, that might aggravate his injury.


Defendants assert AS 23.30.041(f)(1) and (f)(3) preclude Employee's claim for reemployment benefits.  Defendants argue Employee has no permanent impairment rating.  Defendants contend we should consider Employee's injury and use our own expertise to discount Dr. Morgan's testimony that Employee has a permanent impairment.  In addition, Defendants  contend Employee is working at a job provided by Employer which is within his limitations and pays the same as his job at the time of injury.  Therefore, he is not eligible for benefits under section 41.


Employee cites Dr. Morgan's January 11, 1995 report and his hearing testimony to support his contention that the RBA Designee abused her discretion in finding Employee did not have a permanent impairment.  Employee asserts we do not have to remand the claim to the RBA, but can determine that he is eligible for reemployment benefits.


At the hearing, Employee's attorney filed an affidavit of attorney's fees.
  Defendants requested an opportunity to review and comment upon the requested attorney's fees if we determined the RBA Designee had abused her discretion. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  REEMPLOYMENT BENEFITS.  


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(f) states:



An employee is not eligible for reemployment benefits if



(1)  the employer offers employment within the employee's predicted post-injury physical capacities . . .; 



(2)  the employee has been previously rehabilitated in a former worker's compensation claim . . .; or



(3)  at the time of medical stability no permanent impairment is identified or expected.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


The court has ruled that our review process must provide a hearing if requested.  We must also permit the parties to present new evidence which was not available to the RBA.  Quirk v. Anchorage School Dist., 3 AN 90-4509 (3rd Jud. Dist., Alaska Super. Ct.) (August 21, 1991).  


After Employee's eligibility evaluation, the RBA Designee determined under section 41(f) that Employee was not entitled to reemployment benefits.  Despite Defendants' argument, we find the RBA's determination and Friedman's recommendation were based solely on the lack of a ratable permanent impairment. 


At the hearing, Employee presented additional evidence that was not available to the RBA.  Under Quirk we must consider this evidence.  We find Dr. Morgan's January 11, 1995 report and his hearing testimony support finding that Employee has a permanent impairment.  Defendants asked that we use our own expertise to discount Dr. Morgan's testimony.  However, even if we apply our own knowledge and expertise, we would find there is evidence to support Dr. Morgan's testimony.  Accordingly, we have no reason to disregard his opinion.  


Although Dr. Morgan testified at the hearing that Employee has a normal range of motion, that is not the only criteria for deciding if he has a permanent impairment.  All the physicians, including Defendants' medical examiners agree with the diagnosis of a thoracic strain.  Dr. Morgan has documented muscle spasms and pain complaints for more than six months.   We find he has a soft tissue injury to the thoracic lumbar spine, i.e., a sprain/strain, with six months of medically documented pain and recurrent muscle spasms.  Under Section IIB, Table 49 of the American Medical Association's Guides to the Evaluation of Permanent Impairment (3rd. ed.), it appears Employee will have at least a two percent permanent impairment.  


Of course, there is now a dispute between Employee's attending physician and Defendants' physicians regarding Employee's permanent impairment.  We find Dr. Morgan believes Employee has a permanent impairment while Dr. Hash and Dr. Peterson believed he had no permanent impairment at the time of their examination in September 1994.  We find that under AS 23.30.095(k)
 an examination by our choice of physician is necessary.  Therefore, we will refer this case to a workers' compensation officer to select the physician and arrange for the examination in accordance with subsection 95(k) and 8 AAC 45.092. 


Because we have found evidence of a permanent impairment, we will also remand this case to the RBA.  We find the evidence of a permanent impairment was not available and could not be presented to or considered by the RBA Designee in her determination.  Nonetheless, now that we have this evidence we must conclude the RBA Designee abused her discretion.
  


Defendants argued that the RBA Designee's determination was also based on the fact that Employee had returned to work Employer, and under AS 23.30.041(1) Employee is not eligible for further reemployment benefits.  Subsection 41(f) provides in part:


An employee is not eligible for remployment [sic] benefits if



(1)  the employer offers employment with the employee's predicted post-injury physical capacities at a wage equivalent to . . . 75 percent of the worker's gross hourly wages at the time of injury, . . ., and the employment prepares the employee to be employable in other jobs that exist in the labor market; . . . .


At the hearing Friedman testified that she had not surveyed the labor market to determine if Employee's current job prepares him to be employable in other jobs that exist in the labor market.  Even if the RBA Designee had considered Employee's return to work as a reason for denying further reemployment benefits, such a determination would be an abuse of discretion because there is no evidence that he would be employable in other jobs in the labor market.  Accordingly, such a determination would have to be remanded.


We find a remand is appropriate in this case, rather than entering an order that Employee is eligible for reemployment benefits.  Employee has returned to work for Employer, and it appears both parties are strongly motivated to continue his employment.  We find it is appropriate on remand to have Friedman survey the labor market to determine if Employee's service assistant job, with his limitations, prepares him for jobs that exist in the labor market.  


On remand, we encourage Employee to permit Friedman to work with him and Employer in establishing his modified work duties.  Employee has a strong work ethic and wants to remain employed by Employer.  Employee is obviously a conscientious and dedicated worker.  He has a strong desire to please both the customers and his supervisors.  This may lead to his working in excess of his limitations.  We believe Friedman can assist in helping limit his job duties so they are not harmful to his physical condition.


Employee filed a request for attorney's fees.  Defendants requested an opportunity to comment.  In view of the circumstances, we will not rule on the attorney's fees request at this time, but will retain jurisdiction over this issue. We encourage the parties to try to resolve this issue.  If the parties are unable to resolve the issue, either party may request a hearing, preferably on the written record.


ORDER

1.  In accordance with this decision and order, we remand Employee's request for reemployment benefits to the Reemployment Benefits' Administrator.


2.  In accordance with this decision and order, we refer this matter to a workers' compensation officer to schedule an independent medical examination.  


3.  We retain jurisdiction of Employee's request for an award of attorney's fees.


Dated at Anchorage, Alaska this 17th day of February, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn             


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member
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    �At the hearing, Employee testified about his job duties following his return to work after the 1994 injury.  Employ�er did not always comply with the limita�tions.  At times Employer asked Employee to do things beyond his limita�tions.  At other times, Employee did things on his own beyond his limita�tions.  Friedman testified she has worked with Employer in re�turning other injured workers.  She testified she been able to assist the injured workers and super�visors to make sure they under�stand the injured workers' limita�tions.  She offered to intervene on Employee's behalf, but he refused to let her to do so.


    �This case was scheduled on less than 10 days' notice.  No objection was made to Employee's attorney's failure to comply with 8 AAC 45.180.


    �AS 23.30.095(k) provides in pertinent part:  "In the event of a medical dispute regarding determinations of . . . degree of impairment, . . . a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board."  


    �We emphasize this finding is no reflection on the quality of the RBA Designee's initial determination.  The new evidence, which we must consider and which was produced after the RBA Designee's deter�mi�na�tion, necessitates the finding and remand.







