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DAVID N. FLEMING,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
8806238



)

8807541

STATE OF ALASKA, DEPT. OF TRANS.
)

8826885

  AND PUBLIC FACILITIES,
)

    (Self-Insured),
)
AWCB Decision No. 95-0045



)


Employer,
)
Filed with AWCB Anchorage


  Petitioner.
)
February 17, 1995



)


We met on 18 January 1995 to determine if we should dismiss employee's claim for additional benefits.  Employee was represented by attorney Eric Olson,
 but is not now represented.
  Petitioner is represented by Assistant Attorneys General Kristen S. Knudsen and Raymond M. Funk.  Petitioners requested, and Employee did not oppose, a "hearing on the record."  We closed the record and concluded our deliberations on 18 January 1995.


ISSUES

1.  Should Employee's Compromise an Release agreement be set aside?


2.  Is Employee entitled to additional workers' compensation benefits for a psychiatric disorder?


3.  In Employee entitled to additional benefits for any of the other reasons specified.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

In 1988 Employee worked for Employer as an Airport Safety Officer.  He reported three injuries.  Employee's first injury occurred on 23 February 1988 and has been assigned Alaska Workers' Compensation Board (AWCB) claim number 8806238.  Employee experienced right shoulder and back pain after spraying water from a fire hose to remove ice from a ramp area.  Employee did not report this injury until 14 April 1988.


Employee's second reported injury occurred on 19 April 1988 when he strained his back muscles lifting machinery from a vehicle.  This claim was assigned AWCB number 8807541.


The third injury occurred on 13 December 1988 when Employee slipped on a snow covered sheet of metal injuring his left arm and shoulder, and right hand.  This was assigned AWCB claim number 8826885.


A Statement of Readiness to Proceed was filed in June 1990 and the hearing commenced at 1:00 p.m. on 25 July 1990.  Employee was represented at the hearing by Mr. Olson.  Employee testified, and on cross-examination Petitioner attacked employee's credibility.  The hearing was recessed at the end of the day, with the understanding that it was to continue at a later date at the convenience of the AWCB panel, the parties and the witnesses.


Almost immediately after the recess, the parties commenced settlement negotiations.  The parties reached an agreement on 31 July 1990.  The hearing was never resumed.  The parties signed a compromise and release agreement (C&R) on 15 August 1990 under which Employee received $35,000.  Under our authority in AS 23.30.012, we approved the C&R on 11 September 1990.
  In addition to, and at the same time he signed the C&R, Employee executed an Affidavit
 and a "Release and Covenant Not to Sue."


The C&R provides that in exchange for $35,000 Employee agreed to settle all obligations and claims for workers' compensation benefits under the AWCA.  In addition to the $35,000, Insurer agreed to pay medical and related benefits "for treatment of degenerative disc disease of the cervical spine. . . ."  (C&R at 5.)


At the time of settlement, Employee claimed to be totally disabled and to have work-related injuries to his hands, wrists, elbows, shoulders, neck, back, and hips as well as a psychological injury and stress-related impaired vision in one eye.


On 30 September 1993 we served a new Application for Adjustment of Claim (Application), submitted by Employee, in which he seeks additional disability compensation (including permanent total disability), medical and related travel costs, a compensation rate adjustment, a $100,000 penalty, attorney's fees and costs.  Employee also seeks $185,000 for "injuries," $40,000 for "Voc. Rehab-Self-Employ" and $15,000 for "Adj. PERS."


In the Application, Employee descried the nature of his injury as "Disc problems - Degenerative arthritic problems both shoulders & spine.  Psychiatric disorder from bad faith & malicious compromise and release, and sexual harassment on the job - sexual discrimination from attorney general's office."


In the Application, Employee stated his reason for filing the Application as follows:


  Settlement was signed under extreme duress, with threats from atty general to discontinue my retirement benefits, make me pay for surgery already performed
 and threats to sue me for medical fraud.


  I was poorly represented - [neither] my attorney - nor the state's attorney was present to sign or question the compromise and release.  I expressed my displeasure but was told I'd "better" sign by my attorney.  I went to sign the release having an understanding that I had an option to appeal and take the case to court.  This was not the case, there was no such provision; but a covenant not to sue.  It was also agreed between attorney's that I would be allowed (12) more visits to my psychiatrist.  That was not honored either.  Current treating psychiatrist cannot obtain records - for balance due.  I was also to receive [copies of the transcriptions of the] depositions [of my] treating physicians from my attorney, Eric Olson, and have yet to do so.  I cannot even contact him.


Petitioners deposed Employee on 19 April 1994.  In his deposition, Employee explained the basis for his 30 September 1993 Application and the statements contained in it.


On 20 June 1994 Petitioners filed the Petition to dismiss Employee's claims.  It is this pleading which is the subject of the action now before us.  


Attached to the Petition is a legal memorandum in support of the Petition to Dismiss and seven exhibits (Ex. A-G).  Other than Employee's statements in his Application and deposition, he has presented no argument in support of his claim or opposing the petition to dismiss.


Exhibit F is Ms. Knudsen's affidavit executed 17 June 1994.  In the affidavit, Ms. Knudsen denies she coerced or threatened Employee, or discriminated against him in any way, either directly or through his attorney.  


Exhibit G is Mr. Olson's affidavit.  In it, Mr. Olson states he has reviewed Employee's 15 August 1993 Application and his deposition.  Mr. Olson states:  "At no time to my knowledge during the time I represented David Fleming did Kris Knudsen act unprofessionally, illegally, or unethically toward David Fleming."  Mr. Olson also states that to his knowledge, Ms. Knudsen did not discriminate against Employee, and "her actions were in zealous representation of her client."  In addition, Mr. Olson states that during the case, Employee expressed resentment and anger toward Employer, his coworkers, and Ms. Knudsen,  Notwithstanding those emotions Employee fully understood the C&R, and he spent a great deal of time discussing the C&R with Employee before it was signed, including telephone discussions with Employee's psychiatrist.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Setting Aside the C&R

AS 23.30.012 provides in pertinent part:  


  At any time after death, or after 30 days subsequent to the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any propose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.
(Emphasis added.)


AS 23.30.130(a) provides:


  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has issued, or before one year after the rejection of a claim, review a compensation case under the procedure described in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

(Emphasis added.)


AS 23.30.012 provides that if we approve a C&R, it is enforceable to the same extent as our orders and awards, notwithstanding AS 23.30.130.  The Alaska Supreme Court has found that approved C&Rs have the same legal effect as our awards, "except that they are more difficult to set aside." Olson Logging Co. v. Lawson, 856 P.2d 1155, 1158 (Alaska 1993).


Under AS 23.30.130(a) we may modify our awards due to a change in conditions or a mistake in determination of a fact.  However, we may not set aside a C&R due to a unilateral or mutual mistake of fact by the parties.   Olson at 1159. 


We find we lack authority to set aside C&R agreements after we have approved them.  An approved C&R has the same legal effect as our orders and awards, but we lack authority to modify an approved C&R even if a mistake of fact or a change in conditions is found.  Olson at 1159; AS 23.30.012.  Because AS 23.30.012 provides that approved C&R agreements are enforceable notwithstanding AS 23.30.130, which provides us the authority to modify our decisions, we find no statutory authority for setting C&R agreements aside.  Accordingly, we find Employee's request that we set aside his C&R must be denied.


We realize that in Blanas v. the Brower Co., AWCB Decision No. 94-0059 (18 March 1994) and Smith v. Commonwealth Elec. Co., AWCB Decision No. 94-0141 (16 June 1994) we concluded we have inherent authority to set aside an approved C&R for the same reasons (other than mistake of fact) as the courts may, in an "independent action" under Civil Rule 60(b), e.g., for fraud, duress, or jurisdictional problems.  We disagree with that conclusion, however, due to the absence of specific statutory authority.


Psychiatric Disorder

AS 23.30.105(a) provides:


  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


In his Application served 30 September 1993, Employee claimed workers's compensation benefits for a "psychiatric disorder" which was caused by "bad faith and malicious compromise and release," "sexual harassment on the job," and "sexual discrimination from attorney general's office."


In the C&R we approved on 11 September 1990, Employee released all benefits, except for medical treatment required for degenerative disc disease of the cervical spine.  The C&R sates in pertinent part:


  In order to resolve all disputes between the parties with respect to compensation rate, compensation for disability (permanent or temporary, partial or total), penalties, interest, medical benefits (except as stated below), or vocational rehabilitation benefits, the State of Alaska will pay to Mr. Fleming the sum of $35,000.  Except as provided below, Mr. Fleming agrees to accept this payment in full and final settlement and discharge of all payments, compensation, or benefits to which he might now be, or in the future become, entitled under the Alaska Workers' Compensation Act with respect to this claim.


  The State of Alaska agrees to provide to Mr. Fleming the medical and related benefits under AS 23.30.095(a) for treatment of degenerative disc disease of the cervical spine . . . specifically including the SPARK program at St. Mary's Hospital and Spine Center in San Francisco, California.


We find Employee waived his right to workers' compensation benefits for any psychiatric disorder he may have suffered as a result of his employment.  This includes Employee's claim that he suffered psychiatric problems as a result of alleged sexual harassment on the job.  We rely on the language cited above.  
Employee also claims he suffered psychiatric problems as a result of the bad faith and malicious C&R and sexual discrimination by the Office of the Attorney General.  These events occurred long after Employee discontinued employment.  We have no jurisdiction, of course, over Employee's claims that he was a victim of sexual discrimination and sexual harassment.  At the same time he executed the C&R, Employee executed a Release and Covenant Not to Sue in which he released Employer from any claims related to "any and all allegations of discrimination or harassment on the basis of sexual orientation . . . ."  Because Employee did not pursue a claim before the Alaska Human Rights Commission or other appropriate forum, the record contains no evidence that he has been determined to be a victim of sexual harassment or discrimination.  Instead of pursuing his claim, Employee waived it, and released Employer from liability.  Even if the C&R negotiations and execution may be considered a logical extension of his employment, and those activities caused a "psychiatric disorder," we find Employee waived any claim for workers' compensation benefits for that disorder in the C&R.


In addition, we find Employee's claim for benefits related to a psychiatric disorder is barred by the statute of limitations in AS 23.30.105(a).  Employee did not file a claim for benefits for a psychiatric disorder until September 1993.  Employee was seen for a psychiatric evaluation by Michael Roy, M.D., in November 1989 and began seeing him as a patient in June 1990.  Employee was clearly aware he was having psychiatric problems in August 1990 when he signed the C&R, and according to Employee, the parties even discussed including 12 additional psychiatric visits in the medical benefits he was to receive.   Accordingly, we find Employee's psychiatric condition was not a latent condition which would excuse him from filing a claim within the two-year period.


Other Issues

Employee raises some other issues such as his understanding he could take his sex discrimination/harassment case to court; his understanding that he was to receive 12 additional visits to a psychiatrist at Petitioner's expense; Dr. Roy's refusal, due to non-payment, to release Employee's records to Employee's new psychiatrist; poor representation by Mr. Olson; and Mr. Olson's promise to provide copies of the deposition transcripts of Employee's treating physicians.


We find Employee is not entitled to additional benefits for, or as a result of, any of the problems cited above.  As we mentioned above, we have no jurisdiction over Employee's sex discrimination/harassment claim, or the Release and Covenant Not to Sue he executed.  If Employee believes the Release and Covenant Not to Sue was obtained by duress, mistake, etc., he can pursue his remedy in the courts.  


We find Defendant is not responsible for paying for additional visits to Employee's psychiatrist.  Employee released all medical benefits, except for treatment of his cervical spine. The C&R agreement, cited in pertinent part above, is very clear about the medical benefits he was entitled to receive, and additional psychiatric care was not included.  As a result of Employee not paying for the psychiatric care he received, Dr. Roy will not release Employee's records.  Employee may, and should, pay Dr. Roy out of the settlement proceeds.  The costs of his psychiatric care is Employee's responsibility under the terms of the C&R agreement Employee executed.  Payment of Dr. Roy's charges should dispose of Employee's medical records problem.


Employee complains about Mr. Olson's representation.  Mr. Olson has appeared before us in the past.  Based on our own experience, we know him to be experienced in workers' compensation matters and a competent attorney.  We find no basis in Employee's complaints, even if true, for setting aside the C&R agreement or for awarding Employee additional workers' compensation benefits.  


At page 17 of the Memorandum In Support of Motion to Dismiss, Defendant states Employee was recently provided, as a courtesy, copies of the transcripts.  Defendant had no duty to provide the transcripts.  We find the issue is moot. 


ORDER

Employee's claims for additional workers' compensation benefits is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of February, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair             


Lawson N. Lair, 



Designated Chairman



 /s/ S.T. Hagedorn        


Steve Hagedorn, Member


Member Vollendorf, concurring:


I participated in the Blanas Decision and Order, cited at page seven of this decision, in which we decided the Alaska Workers' Compensation Board has authority to set aside an approved C&R which was procured by fraud.  After further reflection on the law I now conclude, for the reasons stated in the body of this decision, we lack such authority.



 /s/ Patricia A. Vollendorf        


Pat A. Vollendorf, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David N. Fleming, employee / respondent; v. State of Alaska, Dept. of Trans. and Public Facilities (self-insured), employer / petitioner; Case Nos. 8806238, 8807541 and 8826885; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of February, 1995.

                             _________________________________


                   Brady D. Jackson, III

SNO

�








    �Mr. Olson entered his appearance, on Employee's behalf, on 17 February 1989.


    �On 29 April 1994 Mr. Olson wrote the Alaska Workers' Compensation Board that, with one specific exception, he no longer represents any workers' compensation claimants.  Mr. Olson did not file a Notice of Withdrawal under 8 AAC 45.178(b).


    �See, AS 23.30.012 and 8 AAC 45.160 concerning the AWCB's responsibility for approving C&R's.


    �The Affidavit concerns, generally, the payment of Employee's attorney's fees as well as his understanding of the C&R, of his own physical condition, and of his right to medical benefits for his spine.  In the Affidavit, Employee also acknowledges that he has not been promised anything else, and that contemporaneously he executed an additional release related to his employment as an Airport Security Officer.


    �This document releases Employer, for the same $35,000 consideration, from any other claims arising from Employee's employment with Employer, including "any and all allegations of discrimination or harassment on the basis of sexual orientation . . . ."


    �Employee has arthritis in both shoulders.  Surgery was performed on his right shoulder.


    �The surgery report from Employee's shoulder surgery indicates that Employee suffered from a long-standing degenerative condition.


    �We note in this regard that our Smith Decision (No. 94-0141, cited above) was decided by a two-member majority, with one member dissenting.







