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CAROLYN PHILLIPS,
)



)


Employee,
)


  Applicant,
)



)


v.
)
INTERLOCUTORY



)
DECISION AND ORDER

GOODNIGHT INN,
)



)
AWCB CASE No. 9406441


Employer,
)



)
AWCB Decision No. 95-0047


and
)



)
Filed with AWCB Anchorage

UMIALIK INSURANCE CO.,
)
February 23, 1995



)


Insurer,
)


  Defendants.
)

                                   )


This matter came before us on February 14, 1995, in Anchorage, Alaska.  The employee was not present but represented by attorney Charles W. Coe. The employer and its insurer were represented by attorney Michael a. Budzinski.  The record closed at the conclusion of the hearing.


SUMMARY OF THE PROCEEDINGS

At the beginning of that hearing, the parties stated they had recently agreed to a settlement of the claim.  They requested that we cancel the hering on the merits of the claim under 8 AAC 45.070(d)(2) and 8 AAC 45.074(a)(6).  We granted the request orally at the hearing and memorialize that action here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in part, "If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement."  Our regulation implementing that provision (8 AAC 45.070) states:


(d) If an agreed settlement is reached less than 14 days before a scheduled hearing and . . .


(2) it is not in accordance with aS 23.30.012, 8 AAC 45.160 and this subsection, the parties must appear before the board or its designee at the scheduled hearing time to state the terms of the settlement agreement; after the parties have stated the terms of the agreement, a request to continue, postpone, cancel, or change the scheduled hearing may be made in accordance with 8 AAC 45.074; if the board or its designee denied the request to continue, postpone, cancel, or change the scheduled hearing, the hearing will proceed as scheduled.


8 AAC 45.074 provides in part:


(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when. . .


(6)  an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, but is does not conform to 8 AAC 45.070(d)(1).


The parties stated they had settle dthe claim less than 14 days before the scheduled hearing.  They stated the terms of the proposed settlement on the record.  After doing so, they requested cancellation of the scheduled hearing on the merits of the employee's claim in order to reduce the settlement to writing and submit it in final, exectuted form for our review and approval.


Based on the parties' representatins, we found an agreement to settle the employee's claim had been reached less than 14 days before our scheduled hearing.  Since the final agreement hadnot been reduced to writing and executed by the parties, we found the agreement did not conform to the requirements of 8 AAC 45.070(d)(2).  We found, therefore, that good cause to cancel the scheduled hearing existed under 8 AAC 45.074(a)(6).


Based on those findings, we concluded cancellation of the schedule dhearing was appropriate and we granted the parties' request that we do so.  Since the hearing was canceled, the affidavit of readiness for eharing is rendered inoperative.  Should the written settlement agreement not be submitted, or not be approved after submission, the employee must file another affidavit of readiness for hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of the claim.  AS 23.30.110(c) provides, "If the employer controverts a claim on a board-prescribed controversion notice and the meployee does not request a hearing within two yers following the filing of the controversion notice, the claim is denied."  See for example, Adams v. Valdez Outfitters, AWCB [D&O] No. 90-011 (May 23, 1990); aff'd 3AN-90-5336 CI (Alaska Super. Ct. July 16, 1991).  See also Wagner v. Stuckagain Heights, AWCB No. 92-0321 (December 18, 1992) (because the period after the affidavit was invalidated was added to the period of delay before the filing of the affidavit, the claim was dismissed under AS 23.30.110(c); rev'd on other grounds, Wagner v. Stuckagain Heights, 3 AN-93-498 CI (Alaska Sup. Court. August 25, 1993).


ORDER

The hearing scheduled for February 14, 1995 is cancelled and any affidavits of readiness for hearing filed by the employee are rendered inoperative.


Dated at Anchorage, Alaska this 23rd day of February, 1995. 



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder              


Russell E. Mulder,



Designated Chairman



/s/ Darrell F. Smith               


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carolyn Phillips, employee / applicant; v. Goodnight Inn, employer; and Umialik Insurance Co., insurer / defendants; Case No.9406441; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of February, 1995.

                             _________________________________



Brady Jackson III, Clerk
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