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ROBERT TARRANT,
)



)


Employee,
)


  Applicant,
)



)


v.
)



)
DECISION AND ORDER

LAND SURVEYING SERVICES,
)



)
AWCB CASE No. 9328992


Employer,
)



)
AWCB Decision No. 95-0049


and
)



)
Filed with AWCB Anchorage

STATE FARM INSURANCE,
)
February 23, 1995



)


Insurer,
)


  Defendants.
)



)


We heard this request for a determination of the employee's temporary total disability benefits, medical benefits and attorney fees on January 31, 1995 in Anchorage, Alaska.  The employee was only present during his telephonic testimony.  He was represented by Michael Jensen.  The defendants represented by Shelby Nuenke-Davison.   At the end of the hearing, the record was closed.


ISSUES

1. Whether the employee gave timely notice of a work related injury.


2. Whether the employee suffered a compensable injury.


3. Whether the employee should receive temporary total disability benefits.


4. Whether the employee should receive attorney fees.


5. Whether the employer owes the employee penalties.


SUMMARY OF THE EVIDENCE

Robert Tarrant, the employee, is a 60-year old land surveyor in Kodiak, Alaska.  He has been the sole shareholder and employee in Land Surveying Services since 1988.  (Oral testimony of Robert Tarrant).  The employee's duties consist of both field and office work. 


In September of 1993, the employee developed some left hip pain while at work.  He sought treatment with a local physician, Brad Bringgold, M.D, on September 22, 1993.  Dr. Bringgold diagnosed gouty arthropathy.  After taking some medication, the pain in his hip decreased, but he started to have left knee pain. 


On March 21, 1994, unhappy with the treatment from Dr. Bringgold, the employee went to Anchorage to visit Lee Schlosstein, M.D. Dr. Schlosstein diagnosed chondrocalcinosis, a work-related injury.  


On March 28, 1994, the employee filed a notice of injury with the employer's workers' compensation insurance carrier.  The insurance company controverted the claim and requested an employer's medical examination by Kenneth Fye, M.D.  Dr. Fye also found the employee to have chondrocalcinosis in his left hip and knee.  In a July 12, 1994 letter, Dr. Fye wrote that although the employee's work did not cause his condition, his job duties clearly could have exacerbated his problem.  Neither of Dr. Fye's reports indicate the date of onset for the employee's condition.


On August 10, 1994 the employee received temporary total disability payments for the period of July 1, 1994 through August 11, 1994. Since that time, the defendants are regularly making such payments.  The defendants has also paid some, but not all, of the employee's medical costs. The employee's attorney, Michael Jensen,  entered an appearance in this case on August 23, 1994.


On October 17, 1994, Dr. Schlosstein wrote a letter stating that he believed the employee has not been able to return to work since September of 1993. 


The defendants submitted many financial documents into the record. The defendants presented the employee's invoices for work done during September of 1993 to July of 1994.  These documents were presented to demonstrate that he was in fact working during that time and therefore should not receive temporary total disability.  If disability is granted, the defendants presented tax forms demonstrating the employee's income was low, and therefore, payments should reflect that amount. Tax forms indicate his income in 1991 was $9,684.00, in 1992 was $8,807.00, and in 1993 was $7,162.00.  His 1993 dissolution of marriage petition verified this income.  


At the January 31, 1995 hearing, the employee testified  the bookkeeper for the corporation had made mistakes in her calculations.  He asserts the tax forms do not reflect his actual income for the years 1991-1993.  He testified he is now seeking the advice of a certified public accountant, and plans to amend his tax forms to show a greater income.


The employee also testified he was incapable of taking any new jobs because they require him to do field work.  He stated that prior to his injury, he had done all his own field work.  He explained the invoices for the later part of 1993 and early part of 1994 reflect follow-up office work from earlier field projects. 


His January 17, 1995 deposition contradicts part of his testimony. He stated that at times prior to his injury, he did employ other surveyors to do his field work. (Tarrant dep. at 34). In the deposition taken on January 17, 1995, the employee also admitted that regardless of injury, during the winter months he did not do field work and business was slow. (Id. 24).  


The employee is now requesting temporary total disability payments from September of 1993 to July of 1994, medical costs, transportation, attorney fees and costs, and interest and penalties.  (Amended Application for Adjustment of Claim, August 31, 1994). The defendants deny payment of these claims.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. WHETHER THE EMPLOYEE GAVE TIMELY NOTICE OF A WORK-RELATED INJURY.


AS 23.30.100 provides in pertinent part:



(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.



(b)  The notice shall be in writing, contain the name and address of the employee and a statement of the time, place nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.



(c)  Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.



(d)  Failure to give notice does not bar a claim under this chapter



(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;



(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;



(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose:  "[F]irst, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), (citing 3 A. Larson, The Law of Workmen's Compensation, section 78.20 at 17 (1971)).


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained." Sullivan, 518 P.2d at 761. The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.


On March 21, 1994 the employee became aware, for the first time, that his injury might be work related.  Seven days later, on March 28, 1994, the employee filed a claim.  We find the employee used reasonable care and diligence in filing his claim after the discovery of his compensable injury.  We believe the employee passed the "reasonableness" standard dictated by the supreme court in Sullivan.  Therefore, we find the employee timely filed his claim, pursuant to AS 23.30.100.

2. WHETHER THE EMPLOYEE SUFFERED A COMPENSABLE INJURY.


AS 23.30.120(a) provides in part:  


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Construction Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.


In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), which was explained in Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992), the court listed two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Wolfer at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


A pre-existing disease or infirmity does not disqualify a claim if the employment aggravated, accelerated or combined with the disease or infirmity to produce the disability.  Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209 (Alaska 1966); Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755 (Alaska 1980). In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987), the court noted that an employee who has a degenerative condition can be expected to experience some degree of disability regardless of any subsequent trauma.  The injured worker "need only prove that `but for' the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree."  Id. 


We find the employee has established a preliminary link between the injury and the employment.  Dr. Fye and Dr. Schlosstein both diagnosed a work-related injury.  Dr. Schlosstein's October 17, 1994 letter dates the onset of the employee's condition at September of 1993.  The defendants argue this letter, written over a year after the date of the onset, is not reliable.  The defendants, however, did not submit any evidence to demonstrate when the employee's condition began. Dr. Fye's testimony does not mention any date of onset.  Therefore, we find that the defendants did not overcome the presumption of compensability, and find the employee did suffer a work-related injury as of September 22, 1993. 
Because the employee suffered a work-related injury, the defendants are responsible for all medical expenses for the treatment of that injury.  Therefore, not only are the defendants responsible for the $1,303.35 in medical expenses and $198.50 in transportation, already paid,  but they are also responsible for the $58.00 not yet paid.

3. WHETHER THE EMPLOYEE SHOULD RECEIVE TEMPORARY TOTAL DISABILITY BENEFITS.


AS 23.30.185 reads in pertinent part:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The term "disability" is defined in AS 23.30.265(10) as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  


Benefits are due under AS 23.30.185 when there is a medical impairment coupled with a loss of earning capacity.  Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974). In Vetter, the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

Id. (Emphasis added).


When determining whether temporary total disability benefits are due, we may consider whether periods of unemployment are due to the economy and annual work cycles, rather than the injury.  Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986). If an injured worker withdraws from the labor market for reasons unconnected with the injury, we may also consider that fact in denying permanent disability benefits.  Vetter, 524 P.2d at 266.  


We find the employee has not established a preliminary link between his injury and a total disability.  The employee admitted to working on office projects during the autumn and winter of 1993-1994.  This admission is enough to find the employee was not totally disabled.
  


In addition, the employee admitted he always did less work in the winter.  Under Bailey, we are allowed to take annual work cycles into consideration.  We find the employee's work shortage (not stoppage) was greatly affected by the annual work cycle.  


We can also consider the fact that the employee never sought to employ other surveyors to do his field work, as he had in the past.  He could have employed other surveyors for the field work portion of a job, and then completed the office work.  Because he did not seek additional help, we find that he voluntarily withdrew from the labor market for reasons unconnected with the injury.  Therefore, we do not grant the employee temporary total disability benefits.

4. WHETHER THE EMPLOYEE SHOULD BE AWARDED ATTORNEY FEES AND COSTS.


AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted both by a Controversion Notice and by the defendants' actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


The attorney's fee awarded under subsection 145(a) is based on the compensation benefits, not medical benefits.  See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).  In this case, we awarded no compensation, therefore, the employee cannot be awarded attorney fees under AS 23.145(a).


The employee also seeks an attorney's fee under subsection 145(b) for the medical benefits obtained.  We find the defendants resisted paying medical benefits, and we can award a fee under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).  


Subsection 145(b) requires that the attorney's fee awarded be reasonable. Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


Mr. Jensen filed an entry of appearance on August 23, 1994.  At that time, the defendants had controverted the employee's claim, and the defendants had not paid the employee for any medical expenses.  Mr. Jensen's appearance came five months after the employee filed a claim.  From the employee's perspective, he might never have received any medical expenses if Mr. Jensen had not filed an appearance.  Therefore, we find Mr. Jensen was effective in the successful payment of the employee's medical claims.  


We find that one-half of the attorney's actual fees would be reasonable in this case.  We find that the attorney's time was split between the temporary total disability claim and the claim for medical expenses.  We find the attorney was successful in one half of his claim.  Therefore, we award him one-half of his $4,542.50 requested attorney's fee.  The defendants shall pay the employee $2,271.25 in attorney fees.


Our regulation 8 AAC 45.180(f) states in part:


The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each costs claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  

We find the employee's attorney incurred costs of $57.21.  We find the costs were necessary and reasonable costs relating to the preparation of this case.  Therefore, the defendants shall pay the employee $57.21 in legal costs. 

5. WHETHER THE EMPLOYER SHALL BE SUBJECT TO PENALTIES.


AS 23.30.155 reads in pertinent part:


(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

"`Compensation' means the money allowance payable to an employee or the dependents of the employee as provided for in this chapter. "  AS 23.30.265(8). Compensation does include medical benefits.  Childs v. Copper Valley Elec. Ass'n., 860 P.2d 1184, 1192 (Alaska 1993). Therefore, penalties can be given for nonpayment of medical benefits.  However, the employee is requrired to submit to the employee the medical provider's bill and a completed report on form 07-6102.  8 AAC 45.082.


The employee informed the defendants of the injury on March 28, 1994.  However, he did not submit the proper information to the defendants as required by 8 AAC 45.082.  Therefore, he did not follow the regulations for payment of the bills and he should not be awarded penalties from the defendants.  


ORDER

1. The defendants shall pay the employee's medical expenses resulting from his work-related injury, including the remaining $58.00 in medical costs.


2. The defendants shall pay the employee $2,271.25 in attorney fees and $57.21 in medical costs.


3. The employee shall not be awarded temporary total disability payments or penalties.


Dated at Anchorage, Alaska this 23rd day of February, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ Florence Rooney            


Florence Rooney, Member



 /s/ Darrell Smith              


Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Tarrant, employee / applicant; v. Land Surveying Services, employer; and State Farm Insurance, insurer / defendants; Case No.9415989; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of February, 1995.

                             _________________________________

SNO                             Janet Carricaburu, Clerk

�








    �  Accord, Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).


    � We are aware that the employee had not properly submitted his medical expenses to the defendants pursuant to 8 AAC 45.082. However, we find that manifest injustice would result from a strict application of the regulation.  Therefore, we waive the procedures proscribed in 8 AAC 45.082 for all medical claims already submitted. 8 AAC 45.195. 


    �Because the employee never made an application for temporary partial disability benefits from September 1993 to July 1994, we cannot make a determination on that issue. 





