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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN REYNOLDS,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9307584



)

CONTRACTORS INT'L INC.,
)
AWCB Decision No. 95-0052

  (Uninsured)
)



)
Filed with AWCB Fairbanks


Employer,
)
February 24, 1995


  Respondent.
)



)


This petition to dismiss an appeal of a decision finding the employee eligible for reemployment benefits and request for an increase in the bond we previously established in this case
 was heard at Fairbanks, Alaska on January 26, 1995.  The employee was represented by attorney Michael Jensen.  The employer was represented by company president Rudy Grubb.  The record closed at the end of the hearing.


It is undisputed the employee aggravated his pre-existing back condition on April 13, 1993 and became disabled.  On August 10, 1994 the reemployment benefits administrator (RBA) found the employee eligible for reemployment benefits as follows:


I have determined that you are eligible for reemployment benefits based on:


[x]  The evaluating rehabilitation specialist's recommendations which I received on July 25, 1994.  In this report your counselor recommended that you be found eligible for reemployment benefits, for a variety of reasons.  First, your doctor has predicted that you will have permanent physical capacities that are less than the physical demands of your job at the time of injury, or any other jobs that you have held or received training for in the ten year period prior to your injury.  Second, your previous employer cannot offer you alternative physically appropriate employment.  Third, you have never been rehabilitated in a prior workers' compensation claim.  Finally, at the time of medical stability a permanent impairment is expected, or has been given.


Rehabilitation specialist Connie Olson recommended that the employee be found eligible for reemployment benefits.  Her comments and conclusions were, in part, as follows:


All Mr. Reynolds' work experiences in the 10 years prior to his injury require medium strength work.  Dr. Vrablik has disapproved Mr. Reynolds' job at the time of injury as a refrigeration/appliance repairer.  With regard to other jobs referred to in part (2) of the law, the physician also disapproved the position of fish cleaner.  However, the 2 other jobs held by Mr. Reynolds in the past were approved with modifications.  Dr. Vrablik reviewed the position of maintenance supervisor and noted that Mr. Reynolds was "unable to do some parts of this job, e.g., laying brick."  After reviewing the position of taxi driver, the physician noted that Mr. Reynolds was "unable to lift heavy bags."


A labor market survey was conducted to determine if Mr. Reynolds would be able to work in the modified maintenance supervisor position.  The results of the survey of ten positions show that he would not be eligible for the two non-working supervisor positions and all other positions required regular lifting of items weighing more than 50 lbs.  The physical capacity evaluation indicates Mr. Reynolds may not lift more than 50 lbs.


The survey of taxi driver positions indicates that according to most companies, Mr. Reynolds could physically perform this job.  However, the average amount of earnings, ranging from $13,000 to $16,600 per year, are not equivalent to 60% of Mr. Reynolds' gross hourly wages of $19.


An employee's eligibility for reemployment benefits would be denied if:


(1) The employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;


The employer, Mr. Rudy Grubb, of Contractors International, Inc. offered Mr. Reynolds a modified position as a household appliance preventive maintenance repairer (description attached) at a wage of $19.28 per hour.  Dr. Vrablik, the primary physician, reviewed this job description and believed that his patient would be at risk for reinjuring his back because he would have to move large appliances in order to perform the maintenance.  He therefore disapproved this job.


(2) The employee has been previously rehabilitated in a former workers' compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury;


Mr. Reynolds advised that he injured his back and underwent back surgery in 1989, however, he was able to return to work for the same employer.  He did not receive rehabilitation services at that time.


(3)  At the time of medical stability, no permanent impairment is identified or expected;


Dr. Vrablik stated that Mr. Reynolds is medically stable, has incurred a permanent impairment and he has provided the rating to the employer's attorney.

ELIGIBILITY EVALUATION


Mr. Reynolds is unable to work in his pre-injury job or any job he has held in the last 10 years for remunerative wages.  He has incurred a permanent impairment and is now medically stable; therefore, I recommend that he be eligible for reemployment benefits.


Upon completing her report, on or about July 21, 1994, Olson sent the original to the RBA, and copies to the employee and the employer's former attorney, Michael McConahy.  Thereafter, the original of the RBA's August 10, 1994 decision was sent to the employee and copies were sent to our Fairbanks office, the employer's adjuster and Ms. Olson.  The employee testified, and Mr. Grubb agreed, the employee sent a copy of his original to Mr. Grubb.  Apparently, Mr. McConahy did not receive a copy until September 8, 1994, although he admitted he had heard of the decision at a hearing held on September 2, 1994.  He filed a notice of appeal on September 19, 1994.


Meanwhile, on September 1, 1994, Dr. Vrablik approved a modified light-duty job offered by the employer.  The employee testified that he began work on September 6, 1994, but that he was fired on September 8, 1994.  He contends the job was an odd-lot job offered by the employer solely to avoid complying with the RBA's order.


We begin our analysis by reviewing whether the employer timely filed its notice of appeal.  We will also review the arguments of the respective parties concerning the merits of the RBA appeal.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e)(2) requires a physician's prediction that the employee will have physical capacities:


that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for . . .


(2) other jobs that exist in the labor market that the employee has held or received training for within the 10 years before injury


. . . .


AS 23.30.041(p) includes some relevant definitions:


(2)  "employability" means possessing the ability but not necessarily the opportunity to engage in employment that is consistent with the employee's physical status imposed by the compensable injury;


(3)  "labor market" means a geographical area that offers employment opportunities in the following priority;


  (A) area of residence;


  (B) area of last employment;


  (C) the state; . . . .


The issue before us is whether the defendants timely filed a notice of appeal and, if so, whether the RBA abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1991), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  


In Deborah Ervin v. Golden Valley Electric Asso., AWCB No. 91-0283 (October 30, 1991), we stated:


[S]ubsection .041(e) requires that suitable job vacancies must be identified within the labor market, before the employee is ineligible for reemployment benefits.  Stated differently, we find subsection .041(e) requires a showing by the defendants of an employment opportunity.


The term "employment opportunities" as used in the definition of "labor market" is not defined in subsection .041.  Commonly, however, the term "opportunity" refers to "a combination of circum​stances favorable to a purpose" or "a good chance or occasion, as to advance oneself."  Webster's New World Dictionary, 998 (2nd College Ed. 1980).  In other words, we conclude that in order for an employment opportunity to exist, a job must be available within the labor market.  Therefore, we find the employee is eligible for reemployment benefits unless job openings can be identified in the labor market which have physical demands that are within the employee's physical capacities and which meet the requirements of subsection .041(e).


In the course of reviewing an RBA appeal, we are permitted to take additional testimony and evidence.  See, e.g., Kelley v. Sonic Cable Television of Alaska, Superior Court No. 3 AN 89-6531 CI (February 19, 1991); Quirk v. Anchorage School Dist., Superior Court No. 3 AN 90-4509 CI (August 21, 1991).


Concerning the first issue of whether the defendants filed a notice of appeal within ten days, we find they did not.  The RBA decision was mailed on August 10, 1994.  We take administration notice of our normal office procedures in which we mail notices of RBA decisions on the date of the letter.  In this instance, the typed version was dated August 9, 1994 but, because the letter was not mailed until August 10, 1994, the letter was marked August 10, 1994 by interlineation.


In any case, on August 10, 1994 the letter was mailed to the parties or their representatives, other than attorney McConahy.  8 AAC 45.060 requires that such notices be sent to party representatives. Clearly, however, attorney McConahy was informed of the RBA decision by the time of our September 2, 1994 hearing and again on September 8, 1994 when he received a written copy of the decision.  Given that the notice of appeal was not filed until September 19, 1994, we find the Notice of Appeal was filed late.  Accordingly, on this basis, we find the appeal is denied.


Alternatively, on the merits of the case, we find the RBA's decision must be affirmed.  As required in AS 23.30.041(e), Dr. Vrablik predicted the employee would have permanent physical capacities that are less than the physical demands of his job at the time of injury, or any other job he had held or received training for in the previous ten years.  Second, at the time of the RBA's decision, the employer appeared to be unable to offer alternative, physically appropriate employment.  Third, the employee had never been rehabilitated in a prior workers' compensation claim.  Finally, Dr. Vrablik gave the employee a permanent impairment at the time of his medical stability.


At the instant hearing, the employer asserted that alternative appropriate employment had been offered.  According to the record, on September 1, 1994, Dr. Vrablik approved a light-duty modified work assignment for the employee.  The employee testified that he began work on this modified job on September 6, 1994, but was fired on September 8, 1994.  Mr. Grubb testified that this termination was due to a misunderstanding and that the job opportunity remains.


The employee testified he thinks this is a make-work job which required answering rare telephone calls and sweeping the floor. He said the job cannot be expected to continue.  The employer's contract is scheduled to expire in March 1995.


We find no evidence to support the employer's contention that the modified job offered the employee was other than odd-lot.  Accordingly, we find the employee needs rehabilitation assistance and conclude the RBA's decision must be affirmed.


The employer, headquartered in Florida, was uninsured at the time of the employee's injury.  The employer's contract in Alaska is expected to end in March 1995, without assurance of renewal.  In order to ensure payment of the employee's benefits, we established a bond pursuant to AS 23.30.075(a) and AS 23.30.155(h).


Given the employer's tenuous and apparently short-term connection with Alaska, we asked the parties to supply a total of the employer's potential liability in this case.  The employee supplied this summary:


Plan preparation costs of counselor
$10,000


Plan costs, tuition, books etc.
$10,000 



(per AS 23.30.041)


041K benefits until commencement of formal schooling in 6/95 at $370.63/wk x 26 wks =  $9,636.38 less any wages paid from odd lot job


041K benefits for two years formal training program = $38,545.20


At hearing, assigned rehabilitation counselor Vince Gollogly testified his cost of preparing a plan would be less than $10,000.  Moreover, AS 23.30.041(l), states that the maximum cost of a reemployment plan payable by an employer under subsection .041 is $10,000.  Accordingly, we conclude the cost estimation submitted by the employee is excessive.  Based on all the evidence available in the record, we find the bond balance should be increased to protect the employee's interest, while attempting to avoid undue injury to the employer.  Until the reemployment plan is completed, we find the bond shall be increased to $20,000.  Upon reviewing the plan we may choose to increase or reduce the bond balance.


ORDER

1.  The defendant's appeal of the RBA's August 10, 1994 decision finding the employee eligible for reemployment benefits is denied and dismissed.


2.  The bond in this matter shall be increased to $20,000.


Dated at Fairbanks, Alaska this 24th day of February, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown               


Fred G. Brown, 



Designated Chairman



 /s/ Ray Kimberlin               


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Reynolds, employee / petitioner; v. Contractors International, Inc., uninsured employer / respondent; Case No.9307584; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of February, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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     � See AWCB Decision No. 93-0239 (September 30, 1993).







