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GRACIELA F. LAU,
)



)
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)


   Applicant,
)
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)


v.
)
AWCB Case No. 9213484



)

CATERAIR INTERNATIONAL # 616,
)
AWCB Decision No. 95-0053



)


Employer,
)
Filed with AWCB Anchorage



)
February 27, 1995


and
)



)

CNA,

)



)


Insurer,
)


  Defendants.
)



)


We heard Employee's claim for  permanent total disability (PTD) benefits and medical costs in Anchorage, Alaska on February 2, 1995.  Employee was present and  represented by attorney William J. Soule.  Attorney Constance E. Livsey represented the defendants.  The record remained open until February 9, 1995  so the parties could submit briefs on the application of the statutory  presumption.


ISSUES

1. Whether Employee is entitled to PTD  benefits from August 1, 1994 through the present and continuing.


2. Whether Employer shall pay for medical services provided by Glenn A. Ferris, M.D., on November 1, 1994.


3.  The amount, if any, of attorney fees, legal costs, and interest to be awarded to Employee.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employer prepares meals and snacks for passengers on airplanes. In 1987 Employer hired Employee as a food assembler.  Her duties included placing food on trays as they pass by on a conveyer belt.  The work involves repetitive lifting of objects weighing more than 20 pounds.


In 1991, Employee began experiencing pain in her left shoulder. She did not seek treatment until examined on June 8, 1992, by Thomas Ligus, M.D., who diagnosed left scapular strain.  Dr. Ligus recommended Ibuprofen and no lifting greater than 15 pounds.


Dr. Ligus continued treating Employee.  On July 27, 1992, Dr. Ligus gave Employee a trigger point injection in the scapular region which brought some relief. On October 21, 1992, Dr. Ligus noted bilateral trapezius pain worse on the right than the left.  He diagnosed cervical strain and  took Employee off work for one week.  On October 28, 1992, he noted some mild improvement.  He referred Employee to Robin Robbins, D.C., for chiropractic manipulations and imposed a lifting limitation at work of no more than 10 pounds for two weeks.


On March 16, 1993, Dr. Ligus noted very tight musculature.  He stated: "I suspect her work causes considerable stress on the muscles as her work is physical and repetitive."  On March 26, 1993, Dr. Ligus diagnosed cervical/thoracic strain with myofascial pain syndrome.  He wrote a prescription to avoid "belt" work through March 30, 1993.  On March 31, 1993, Dr. Ligus spoke with Employee's supervisor regarding the work limitation and discussed the possibility of rotating her duties from the conveyor belt.  On April 15, 1993, Dr. Ligus took Employee off work for one week and referred her to Stephen S. Tower, M.D., an orthopedic specialist. 


On April 22, 1993, Dr. Tower diagnosed degenerative disc disease. He  recommended physical therapy and took her off work for a month. On May 18, 1993, Dr. Tower noted some improvement.  He returned her to work with the restriction of no repetitive lifting greater than 15 pounds.  


On June 5, 1993, Keith J. Ure, M.D., orthopedist, examined Employee at the request of Employer.  Dr. Ure diagnosed chronic neck, upper thoracic and shoulder pain consistent with overuse syndrome. He felt that her condition was the result of repetitive heavy lifting at work.  He found Employee to be medically stable with no impairment rating. He placed her in a light to medium work category.  He recommended a return to work with no repetitive lifting over 20 pounds.


On June 8, 1993, Dr. Tower noted less arm pain but more interscapular pain.  He continued physical therapy and released her to light duty. On July 29, 1993, upon review of an MRI, Dr. Tower concluded that he did not "see that much evidence of degenerative cervical disease. . . . This may largely be a myofascial type pain syndrome."  He referred Employee to Rosemary Palmer, D.C., C.C.S.P.,  for evaluation and treatment.


On July 30, 1993, Dr. Palmer diagnosed thoracocervical myofascial pain syndrome with concomitant rotator cuff overuse syndrome of the left shoulder. From July 30 through August 26, 1992, Dr. Palmer provided myofascial trigger-point release, ultrasound, kinesiotherapy, and range-of-motion exercise. She imposed a 20-pound lifting limitation.  Employee experienced some relief but had frequent exacerbations associated with work.


On September 2, 1993, Dr. Tower referred Employee to Shawn Hadley, M.D.  On October 12, 1993, Dr. Hadley recommended a three to six-week program of progressive physical therapy.  On February 21, 1994, she gave Employee a zero PPI rating and found she was medically stable.  In a letter to the adjuster, Dr. Hadley wrote, "Ms. Lau and I have discussed the fact that she will continue to have pain symptoms, but that this would not preclude her from continuing work."  Dr. Hadley referred Employee to Kenneth Pervier, M.D.


Dr. Pervier examined Employee on March 3, 1994. In his report of that date, he states:


[T]he patient, of course, was looking for a cure but did not seem to be really interested in putting out the effort, from what it sounds like, to perform the physical therapy involved . . . . I have a feeling this patient's problem will be further long-standing simply because of her inability to understand what needs to be done in terms of physical activity to better her condition and/or lack of desire to do so with any consistency.

Dr. Pervier referred Employee to Robert Swift, M.D.


Dr. Swift diagnosed myofascial disease with multiple trigger points.  He injected Employee's multiple trigger points with 1/2% Marcain which obtained good relief of pain.  He referred Employee to Linda Glick, OTR/L, CHT, for physical therapy.


On June 5, 1994, at the request of Dr. Swift, Glick observed Employee at her worksite and recommended several modifications.  On July 27, 1994, Glick wrote a letter to Dr. Swift stating:


Having visited Ms. Lau at her work site and recommending simple modifications concurrent with her therapy I have reached the conclusion that Ms. Lau cannot improve further while working in her current job.  The main job demand throughout the 8 hour day is repetitive arm motion creating constant contraction of scapular muscles. . . .


In my opinion there is no option for modification of her current job.


On July 29, 1994, Dr. Swift wrote a prescription stating  Employee needs to find a job that does not require repetitive motion and lifting. On September 6, 1994, Dr. Swift found Employee to be medically stable.


On November 30,1994, Employer controverted the claim specifically denying PTD and medical costs.


Before the hearing, the parties stipulated to several facts on the record. The following is a summary of the stipulations.


1. Ms. Lau graduated from high school in Peru. She has had no additional special training.


2. She started working at Caterair in 1987.  At the time of her injury in 1992 she was a pantry worker. In 1993 she became a station attendant.


3. She worked eight hours a day, five days a week, year round. Lifting was involved in her employment.  Repetitive lifting with her arms and hands was required in her employment.


4. In 1992 she earned $19,632.00 at Caterair. 


5. At sometime in 1991 she started feeling pain in her neck and shoulder region, which she thought was related to her employment.  She thought this would go away.  It did not go away.  It gradually got worse.  She eventually sought medical treatment.


6. She first saw a doctor on June 8,1992, who was Dr. Ligus.  Dr. Ligus treated her.  It helped a little but did not alleviate her problems.  Dr. Ligus first referred her to Dr. Robbins, a chiropractor, and then later to Dr. Tower, an orthopedic surgeon.


7. The treatment from Dr. Robbins and Dr. Tower helped only a little.  Ms. Lau continued to work at Caterair until April 1, 1993.  She treated with Dr. Ligus up to April 1993 as well.  Dr. Ligus and Dr. Tower combined to take her off work in April 1993 for approximately three months and prescribed physical therapy,  which she had.


8. She returned to Caterair on or about July 13,1993.  When she returned to work, the pain started to bother her again. 


9. Dr. Tower referred her to  Dr. Palmer, a chiropractor.  She saw Dr. Palmer for a few weeks and continued to work during that time.  Dr. Palmer's treatments did not stop the pain problem.  Dr. Tower then referred her to Dr. Hadley.  


10. Dr. Hadley treated her for a while, and then referred her to Dr. Pervier and to Seethaler Physical Therapy.  Dr. Pervier referred her to Alpine Physical Therapy and to Dr. Swift, a physiatrist.  She continued to work at Caterair. 


11. Dr. Swift gave her trigger point injections and medicines.  Dr. Swift's treatments helped only a little bit at first.  Dr. Swift referred her to Linda Glick, a physical therapist.  


12. She obtained physical therapy from Ms. Glick with mixed results.  Ms. Glick suggested that she go to the work site to assess the work requirements.  Ms. Glick visited the work site and observed Ms. Lau at the work site.  At the suggestion of Ms. Glick the employer made some modification to the work site.  


13. Dr. Swift eventually gave Ms. Lau a "prescription" saying that she required a job that did not have any repetitive physical lifting associated with it.  The date of that prescription is July 29,1994.  


14. On or about April 20, 1994, Ms. Lau requested a vocational rehabilitation eligibility evaluation.  The board sent Ms. Lau a letter stating that she was not eligible for vocational evaluation because no doctor has said she had a permanent impairment rating.  


15. She has not worked since August 8,1994.  She received a bill from Dr. Ferris for $275, of which she has paid $50. 


16. Her main language is Spanish.   English is her second language.  She speaks no other languages.  She can read and write English, but she usually gets people to help her write.  She thinks that she can read better than write English.  She characterizes her speaking and understanding of English as fair.


At the hearing, Employee testified personally with the aid of an interpreter.  She stated she packaged books in a factory in New Jersey from 1979 to 1985.  Before she  worked for Employer, she did similar work for another company.  All prior employment involved repetitive use of her arms.  At the time the pain began, she was working on the "belt."   She carried things she needed to the belt to pack food.  The belt continually moved very fast.   The items typically weighed about 30 pounds.  After she started having problems, Employer changed  her job to working four hours in the pantry and four hours in the cafeteria.  Her lifting was more than 10 pounds.


She stated the pain in her neck, shoulder and arms started slowly  and increased with lifting. The doctor's treatment helped, but the pain returned when she started working.  Upon the advice of Linda Glick, Employer lowered the scale.  The modification helped the pain a little.  


Before she stopped working, she was assigned to making sandwiches. The work involved placing slices of bread on a long table and weighing food to make sandwiches.  She made 500 to 800 sandwiches per day, sometimes more in the summer.  The work caused pain in her arm.  On July 29, 1994, she gave Employer a slip from Dr. Swift which said that she should not do repetitive lifting.  Employer could not find a position that met that requirement and told her to turn in her uniform.  Her pain improved after she stopped working.


Employee testified Dr. Swift sent her to see Dr. Ferris when she asked about other doctors.  She testified  housework, such as vacuuming, caused pain.   


Liz Dowler, a certified occupational therapist, testified telephonically. On December 19 and 20, 1994, Dowler performed a physical capacities evaluation of Employee and reviewed  Employee's medical records.  She found Employee to be functioning at a sedentary level of physical characteristics of work according to U.S. Department of Labor.  She felt Employee would be unable to do any repetitive reaching, long-term head-bending or work with weights greater than 5 pounds very far from her body.  She did not expect Employee's physical capacities to improve significantly


On cross examination, Dowler testified she had not reviewed the records of Alpine Physical Therapy and Seethaler Physical Therapy.  She did not disagree with either the 15‑pound lifting limitation imposed by Dr. Tower or the 20‑pound limitation imposed by Dr. Palmer in 1993. She has not discussed with the doctors the basis for their opinions.   


Glenn A. Ferris, M.D., a specialist in physical medicine and rehabilitation, testified telephonically.  On November 1, 1994, Dr. Ferris examined Employee at the request of Dr. Swift.  Dr. Ferris diagnosed myofascial pain with dense trigger points.  Myofascial pain is a pain syndrome believed to relate to inflammation of the covering over the muscle or within the muscle itself. It develops because of repetitive overuse of certain muscle groups. 


Based on his review of the medical records, Dr. Ferris believes  Employee has fibromylagia which is an advanced form of myofascial pain.  The condition appears to result from work.  There is no known cure, and the condition will recur because of stress or repetitious movements.  Objective evidence is found in increased muscle densities which are palpable to the examiner. He suggests Employee avoid repetitive lifting and seek lighter-duty employment. 
Dr. Ferris testified the $275.00 bill for medical services represents approximately one hour and 15 minutes of his office's time. He believes Dr. Swift referred the patient to him to get a fresh look.   He  spent about two hours preparing for the hearing.  His fee for expert testimony is $650.00 per hour. 


On cross examination, Dr. Ferris testified his diagnosis of fibromylagia is a judgment call.  He would also be willing to characterize Employee's condition as a very severe case of myofascial pain with trigger points.


Robert Sullivan, a vocational rehabilitation specialist, testified telephonically.  Sullivan performed a labor market survey for Employee. He calculated her wages at time of injury to be  $9.55 per hour.  Based on his interview of Employee and the physical capacities evaluation prepared by Dowler, Sullivan found no work to which Employee could return given her physical capacities and transferable skills. He testified Employee's work history is characterized by unskilled employment. Almost all unskilled work requires upper body movement such as reaching. Employee currently functions at the sixth grade level in English. Her difficulties in communicating in English severely restrict job prospects. Sullivan concludes Employee cannot obtain steady, readily available employment at any wage. 


On cross examination, Sullivan testified he did not review any medical records or the physical capacities evaluation prepared by Linda Glick.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


1. Is Employee entitled to PTD  benefits from August 1, 1994 through the present and continuing?

AS 23.30.180(a) states in pertinent part:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wage shall be paid to the employee during the continuance of the total disability.

"Disability" is defined at AS 23.30.265(10) as "incapacity because of injury to earn wages which the employee was receiving at the time of injury in the same or any other employment." 


In J.B. Warrack Co. v. Roan, 418 P.2d 986, 989 (Alaska 1966), the court stated:


For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market does not exist. (Citations omitted)


In Alaska Intern. Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988), the court adopted the definition of "permanent" given by Professor Larsen in his treatise:


Permanent means lasting the rest of claimant's life. . . . In addition, a condition that, according to available medical opinion, will not improve during the claimant's lifetime is deemed a permanent one.  If its duration is merely uncertain, it cannot be found to be permanent.


AS 23.30.120(a) provides in part:


In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of the chapter. . . .


The Alaska Supreme Court has  extended the  presumption of compensability  to include  a broad range of claims. Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991) (vocational rehabilitation);  Municipality of Anchorage v. Carter,  818 P.2d 661 (Alaska 1991) (continuing care); Adamson v. Univ. of Alaska, 819 P.2d 886, 894 (Alaska 1991) (medical benefits); Wien Air v. Kramer, 807 P.2d 471 (Alaska 1991) (continuing total disability).


The court in Baker v. Reed-Dowd, Co., 836 P.2d 916, 919 (Alaska 1992) held: "Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces 'substantial evidence' to the contrary." (Citing Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991)).


Once the presumption attaches, the employer must come forward with substantial evidence to rebut the presumption. Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981).  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.   Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 (Alaska 1980)   In disputes regarding the work-relatedness of an injury, there are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991). "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco. Inc. v. Wolfer, 593 P.2d 865, 859 (Alaska 1985).  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  (Id. at 870).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


Employee has presented evidence she is PTD. There is no dispute her injury is work related. Employee testified she can no longer work because of her injury. Robert Sullivan, a vocational rehabilitation specialist, testified she cannot obtain steady, readily available employment at any wage.  Dr. Ferris indicated her condition will last indefinitely.  Therefore, Employee has made a prima facie case of PTD, and the presumption of compensability attaches.  


The burden then shifts to Employer to come forward with substantial evidence to rebut the presumption.  Dr. Hadley stated Employee's pain symptoms would not preclude her from returning to work.  Dr. Ure, who examined Employee at the Employer's request, concluded Employee was capable of returning to work at a light to medium category.  We find the opinions of Dr. Ure and Dr. Hadley, examined by themselves, constitute substantial evidence Employee is not permanently and totally disabled.


The final question is whether Employee has proven all elements of her claim by a preponderance of evidence.  We find that  she has.  We find the testimony of Employee, Liz Dowler, Dr. Ferris, and Robert Sullivan to be credible.  We find  the medical records as a whole support Sullivan's conclusions that Employee cannot obtain steady, readily available employment at any wage.  We observed Employee's attempts during her testimony to communicate in English and find her difficulties with the language present a substantial impediment to obtaining employment. We therefore conclude that Employee is totally disabled.


A preponderance of evidence also establishes the disability is permanent.  Dr. Ferris testified the condition is currently not curable. Dr. Ure advised on June 5, 1993: "[G]iven Ms. Lau's history of pain for two years, I feel it would be prudent that these restrictions be permanent."  Dr. Hadley stated on February 1, 1994, Employee will "continue to have pain symptoms that no one could 'cure'." Employee has had the benefit of over three and one-half years of medical treatment by numerous doctors involving a wide range of modalities.  Her condition appears to have worsened rather than improved. 


 We find the inability to obtain and hold steady, readily available employment will last indefinitely. Employer terminated Employee because it was unable to modify the position to comply with the restrictions imposed by her doctors.  The demands of that position are similar to jobs which Employee has held during most of her working life.  Given her age, education, training, experience, language problems and physical capacities, Employee is unlikely to compete successfully in the labor market.


Employer argues, in its post-hearing brief, Employee's condition is not permanent because several doctors indicated she could improve with time.  Dr. Hadley stated Employee may continue to have pain symptoms for a long period of time. Dr. Pervier commented her condition may be long-standing due to her lack of interest in  performing physical therapy. Dr. Swift believed she would greatly benefit from a physical exercise program.


We do not find Employer's argument convincing.  A finding of permanence does not require unequivocal concurrence on the part of physicians.  As the court stated in Alaska Intern. Constructors v. Kinter, 755 P.2d 1103, 1105 (Alaska 1988):


The fact that the medical experts offered some cautious comments that [Employee] might someday be able to work in a non-demanding job does not preclude the Board's finding.  In order for a claimant to be permanently totally disabled, he need not establish that there is no chance of him ever doing anything again.


Moreover, the issue is not Employee's physical condition per se but  her ability to compete in the labor market. The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  We find no evidence any possible improvement in her physical condition will result in better prospects for employment. 


We find permanent and total disability existed from August 1, 1994, the date she stopped working for Employer.  We find Employee is entitled to PTD payments from August 1, 1994 to the present and continuing, subject to an offset for payments made to her during that time under AS 23.30.041(k). 


2. Shall Employer pay for medical services provided by Glenn A. Ferris, M.D., on November 1, 1994?

AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. . . .


In Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991), and again in Alcan Elec. v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992), the court held that the presumption of compensa​bility in AS 23.30.120(a) applies to a claim for continuing medical care.  In Adamson v. University of Alaska, 819 P.2d 886 (Alaska 1991), the court held the presumption also applies to a claim for reimbursement.


We have  ruled that treatment must be reasonable and necessary to be payable under AS 23.30.095(a).  See Weinberger v. Matanuska - Susitna School District, AWCB Decision No. 81-0201 (July 15, 1981); aff'd 3 AN-81-5623 (Alaska Super. Ct., June 30, 1982); aff'd Ireland Chiropractic Clinic v. Matanuska - Susitna School Dist., (Memo. Op. No. 7033) (Alaska June 1, 1983).  We have also ruled that the purpose of limiting an employee to one attending physician in AS 23.30.095(a) is to limit medical costs and eliminate doctor shopping.  Jones v. Trident Seafoods Corp., AWCB Decision No. 91-0041  (February 15, 1991).


We find the examination by Glenn A. Ferris, M.D., on November 1, 1994 was reasonable and necessary. During his testimony, Dr. Ferris displayed considerable expertise and experience in the treatment of myofascial pain.  We view the referral to him by Dr. Swift "to get a fresh look"  as prudent and proper. 


We further find Employer has not produced substantial evidence Employee changed attending physicians.  AS 23.30.095(a) specifically provides that a referral to a specialist  is not  a change in physicians.  Dr. Ferris testified Dr. Swift, not Employee, arranged for the examination.  Employee testified:


Q. Who sent you to Dr. Ferris?


A. Dr. Swift.


Q. Who made the appointment for you to see Dr. Ferris?


A. Dr. Swift.


Q. Did you ask Dr. Swift to send you to  Dr.Ferris or did Dr. Swift say I want you to go see Dr. Ferris?


A. I asked him about other doctors and he said  I send you to Dr. Ferris.

Under the circumstances, we do not regard the one-time examination by Dr. Ferris as a self-referral.  


Accordingly, we find Employer shall pay the balance of   Dr. Ferris's bill and reimburse Employee for her payment. 

3.  The amount of attorney fees and costs to be awarded to  Employee.

We next consider Employee's request for costs and  attorney fees.  AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


Employer controverted the employee's claim, and Employee retained an attorney who successfully prosecuted her claim for PTD benefits and medical costs. Prior to the hearing Employee's attorney filed an affidavit pursuant to 8 AAC 45.180(b) and (f) which itemized legal costs incurred and hours expended. Employee's attorney filed supplemental affidavits of fees and costs.  Employee indicated in her post-hearing brief that the fees of Dr. Ferris  were yet undetermined. We find the fees of $4,983.01 and legal costs of $1,819.43 to be reasonable and necessary in view of nature, length and complexity of the services performed and the benefits resulting to Employee. We reserve jurisdiction to determine  additional costs incurred by Dr. Ferris.


Subsection 145(a) requires that the attorney fees may not be less than the stated statutory minimum. The $4,983.01 fee we awarded is greater than the present statutory minimum fee based on the unpaid PTD benefits to date awarded in this Decision and Order. However, in the event the statutory minimum fee based on total PTD  exceeds $4,983.01, Employer shall commence on-going payment of the statutory minimum fee based on the continuing PTD benefits.


We find Employee is entitled to interest on unpaid benefits.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984). 


ORDER

1. Employer shall pay PTD benefits with an offset for payments made pursuant to AS 23.30.041(k).


2.  Employer shall pay for medical services provided by Glenn A. Ferris, M.D., on November 1, 1994.


3.  Employer shall pay $4,983.01 in attorney fees.


4. Employer shall pay $1,819.43 in costs.  We reserve jurisdiction to determine  additional costs  by Dr. Ferris testimony.


5.  Employer shall pay interest on unpaid benefits.


Dated at Anchorage, Alaska this 27th day of February, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan             


Tim MacMillan, 



Designated Chairman



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member



 /s/ Steve Hagedorn            


Steve Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Graciela F. Lau, employee / applicant; v. Caterair International  #616, employer; and CNA, insurer / defendants; Case No. 9213484; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of February, 1995.

                             _________________________________

                             Charles Davis , Clerk
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