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)

  (self-insured),
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)
March 3, 1995
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)


  Defendant.
)



)


This appeal from the reemployment Benefits Administrator's determination, and request for attorney's fees and legal costs, was heard on November 17, 1994, in Anchorage, Alaska.  The employee was present and represented by Peter J. Stepovich, a paralegal in the law office of Michael A. Stepovich.  The employer was represented by attorney Clay A. Young.  The record closed at the conclusion of the hearing.  We issued an Interlocutory Decision and Order on December 19, 1994 requesting the parties file additional briefing.  Briefs were due by January 18, 1995.  The record closed on January 31, 1995 after we had an opportunity to meet as a board and review the evidence.


ISSUE

Whether the RBA abused his discretion when he calculated the employee's gross hourly wage.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On March 30, 1994 we issued a decision and order which remanded the decision of the RBA.  The RBA was ordered to calculate the employee's gross hourly wage, with the appropriate analysis under 8 AAC 45.490
, and any other analysis or documentation the RBA deemed appropriate.


Following our March 30, 1994 decision and order, the RBA instructed Mark Kemberling, the rehabilitation specialist, to calculate the employee's gross hourly wage.  Kemberling responded:


"I have been told by the employer that Ms. Huebner received $17.80 per hour for 112 hours on a bi-weekly basis. . . . This regulation makes no mention of bi-weekly salary.  On that basis, this specialist finds that the remunerative wage should be $10.68. . . . If the Board were to find that $1993.60 as a bi-weekly salary is to be divided by 80 hours, rather than 116, [sic] that would make Ms. Huebner's gross hourly wage $24.92 per hour with remunerative employability at $14.95 per hour."

(Kemberling letter, April 21, 1994).


The RBA then made his determination, finding the plan acceptable.  He stated:


I determine the gross hourly wage or remunerative employability level to be $18.62 an hour based on bi-weekly wage at the time of injury of $2086.10 divided by 112 (hours).  The $2086.10 is based on $17.80 an hour multiplied by 112 (hours) and the meal allowance and clothing added.

(Saltzman letter, May 6, 1994).  The employee disputes the RBA's gross hourly wage findings of May 5, 1994.  As a result of this dispute, a hearing was held on November 17, 1994.


The employee argues she is a salaried employee not an hourly employee.  She works approximately 56 hours a week, with a typical work schedule of one day on, one off, one on, one off, one on, four off, on a continuous basis.  She was paid for what is referred to as allocated hours in the amount of 112 hours on a bi-weekly basis.  Her pay check reflected wages for 112 hours of work, whether or not she worked 112 hours in that pay period.  The employee argues if she were an hourly employee, she would not receive wages for hours she did not work.  The employee argues subsections 2(A) and (B) are the only sections of 8 AAC 45.490 that address salaried employees.  These sections require the RBA to divide her yearly salary by 2080 hours to determine her hourly wage.  The employee argues that is what the RBA should have done.


The employee argues that if subsections 2 (A) AND (B) of 8 AAC 45.490 are not used, then the RBA should adopt the procedures in subsection (3).  This subsection addresses the calculation of gross hourly wages when the employee receives room and board.  The employee reasons section (3) is applicable because the employee receives both a yearly bonus and a meal allowance.


Vincent Gollogly, PH.D., a vocational rehabilitation counselor, testified at the hearing for the employee.  He stated that in his opinion, the employee worked on a salary basis.  He reviewed the employee's file and then applied 8 AAC 45.490(2).  He calculated her gross hourly wage by dividing her 1990 earnings of $57,519.00 by 2080 hours to come to an hourly salary of over $27.65.  He also made a different calculation to arrive at approximately the same gross hourly wage.  He took the employee's gross earnings for two weeks in August of 1991, which were $2,123.00.  He multiplied this figure by 26 to find her yearly earnings based on that amount.  He then divided that by 2080.  The end result was a gross hourly wage of $26.54.  The employee's remunerative wage, under his calculations, was well above the $15.00 wage in the plan.


John Kiewick also testified at the hearing.  In addition, he was deposed on November 15, 1994.  Kiewick is a battalion chief for the Municipality and helped negotiate the labor contract.  He stated the employee was paid on a salary basis.  He testified there was a time when her position was paid hourly.  because of the firefighter's schedule, some weeks a person might work 48 hours and another week he or she might work 96 hours.  Paycheck amounts were irregular and firefighter's had difficulty managing a budget.  Therefore, the accounting department shifted to the predictable flat bi-weekly rate.  (Kiewick dep. at 15).  The bi-weekly pay schedule is a matter of convenience for the employees.  (Id. at 24).


Kiewick also explained the holiday pay and meal and clothing allowance.  Firefighters must work holidays, but they receive 143 hours of pay on an annual basis for all holidays observed in that calendar year.  (Id. at 18).  See also, Labor Contract Agreement, § 14.2, p. 19 (April 1, 1991 to July 17, 1994).  Kiewick also explained that the meal and clothing allowance is no longer part of the employee's income.  (Id. at 19).


Charles Dunnagan, an attorney for the employee's union, was also deposed.  Dunnagan states that the pay scale is negotiated on a bi-weekly basis.  When negotiations are complete, the salary is broken down to hourly increments for the purpose of paying overtime.  He explained the overtime pay.


The Kelly shift results in numbers of hours being worked in a week which exceed 40 and the federal law requires overtime for any work beyond 40 hours a week unless you qualify for an exception.  And there are a number of exceptions.  One of the exceptions involves firefighters.  And, under 7(k), [sic] it's my understanding that the City has a variety of options of how it may choose to pay its firefighters in light of the extraordinary shifts that they work. . . . What the result has been is that the 56 hour employees, three of those hours each week are considered overtime hours, as opposed to 16 of them being considered overtime hours.  So that at the end of each biweekly period an individual's gonna get 112 hours of pay but six of those [h]ours are overtime under the Fair Labor Standards Act.

(Dunnagan dep at 14).


George Erikson, the claims adjuster for the employer, testified.  He discussed the employment plan procedures.  Mark Kemberling also discussed the employment plan procedures and then reiterated the contents of his April 21, 1994 letter about the income calculations.


The Labor Contract Agreement was also submitted into evidence.  This contract lists the employee's base bi-weekly pay at $1,973.49.  (§ 28.1 at 52).  She receives a one percent pay increase for completion of technical training.  (§ 24.5.1 at 46).  The employee does not receive a clothing allowance.  She also does not receive a food allowance for the regularly scheduled work days.


At the conclusion of the hearing, the record was closed.  We issued a Interlocutory Decision and Order on December 19, 1994.  We requested the parties to brief the questions raised in Binder v. Fairbanks Historical Preservation Foundation, 880 P.2d 117 (Alaska 1994).  The Supreme Court had issued this decision after our March 1994 remand.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. . . .The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted], Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


In the Administrative Procedure Act the legislature provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by findings, or the findings are not supported by the evidence. . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in light of the whole record.

AS 44.62.570.


Employee enjoys a presumption under AS 23.30.120 that she is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  To overcome the presumption of compensability, the employer must present substantial evidence to the contrary.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


The Alaska Supreme Court "has consistently defined 'Substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210.


If the employer produces substantial evidence to overcome the presumption, the employee must prove all elements of his case by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the employee has made a prima facia case that the RBA abused his discretion when finding the present plan meets the employee's remunerative wage.  However, we also find that the employer has produced substantial evidence to rebut the employee's case.  The Labor Contract lists the employee's salary, with the one percent increase due to technical training, at $1,993.60.  (§§ 24.5.1. and 28.1).  Both parties agree the employee work hours average 112 hours bi-weekly during the course of a three year period.  Dividing $1,993.60 by 112 results in an hourly wage of $17.80.  The remunerative wage for that gross hourly wage is $10.68, well below the $15.00 wage in the reemployment plan.


There is clear evidence that the RBA did not abuse his discretion in finding that the employee worked on an hourly basis as opposed to a salary wage.  Therefore, the employee's bi-weekly pay check would be divided by 56 hours, the number of hours worked, as opposed to 40 hours, as dictated by 8 AAC 45.490(2).


Evidence which supports the RBA's decisions includes the testimony of Kiewick.  Kiewick was a participant in the employment contract negotiations.  He testified the employee receives a flat, bi-weekly paycheck primarily for budgetary convenience.  (Kiewick dep. at 15 & 24).  Dunnagan, another contract negotiator, explained that contract negotiations were for bi-weekly pay, which was then broken down to hourly pay.  Again, we find this implies the convenience of a bi-weekly flat rate of pay, rather than the intent of a salaried job.  The employee also received payment for overtime, which is not indicative of a salaried position. Based on this evidence, we find the RBA did not abuse his discretion in finding the employee worked in an hourly position.


We further find the RBA did not abuse his discretion refusing to apply 8 AAC 45.490(3).  The employee does not receive bonuses, commissions, gratuities, or room and board.  According to the contract, and Kiewick's testimony, the employee does not receive room or board.  The employee also does not receive a bonus, but rather a benefit, when she is paid at the end of the year for holiday hours.


We had asked the parties to submit briefs on questions raised in Binder.  In Binder the employee requested another rehabilitation plan after he had completed his initial plan.  After reviewing the briefs, we find this case addresses different issues than the Binder decision.  In the instant case, the employee requested modification of the original plan and not a second plan.  Furthermore, we find our decision in this case does not require the formulation of even a modification of the original plan.  Therefore, we find Binder does not apply to the facts of this case.


ORDER

We AFFIRM the RBA's determination of the employee's gross hourly wage.


Dated at Anchorage, Alaska this 3rd day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder             


Russell E. Mulder, 



Designated Chairman



/s/ Patricia Vollendorf            


Patricia Vollendorf, Member



/s/ Florence Rooney                


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the s day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mary F. Huebner, employee / applicant; v. Municipality of Anchorage, employer (self-insured), / defendant; Case No.9124818; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of March, 1995.

                             _________________________________



Charles Davis, Clerk

SNO

�








    �	Our regulation 8 AAC 45.490 describes how to calculate gross hourly wages:


	For purposes of AS 23.30.041, "gross hourly wages at the time of injury" is determined as follows:


	  (1) If the employee was paid on an hourly basis at the time of injury, gross hourly wages are the actual hourly wage at the time of injury, exclusive of premium time or overtime.


	  (2) If the employee was paid on a weekly or monthly salary basis at the time of injury


		(A) the weekly salary must be multiplied by 52 and divided by 2080 to compute gross hourly wages; or


		(B) the monthly salary must be multiplied by 12 and divided by 2080 to compute gross hourly wages.


	  (3) If at the time of injury the employee received bonuses, commissions, gratuities, or room and board during the course of employment, gross hourly wages are computed by dividing the gross weekly earnings, as determined under AS 23.30.220, by 40.


    �	Huebner v. Municipality of Anchorage, AWCB Decision No. 94-0074 (March 30, 1994).  The facts as set forth in that decision and order are incorporated by reference into this decision and order and should be consulted for a thorough understanding of the present controversy.


    �	Kemberling admitted at the November 17, 1994 hearing the figure of 116 was a typographical error which should have read 112.





