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ARTHUR R. SHORT,
)



)


Employee,
)


  Applicant,
)



)


v.
)



)
DECISION AND ORDER

JOHN CABOT TRADING CO.,
)



)
AWCB CASE Nos.
9329066


Employer,
)

9126488



)


and
)
AWCB Decision No. 95-0065



)

ALASKA NATIONAL INSURANCE,
)
Filed with AWCB Anchorage



)
March 7, 1995


Insurer,
)



)


and
)



)

KEENER PACKING COMPANY, INC.,
)

  (Uninsured)
)



)


Employer,
)


  Defendants.
)



)


We heard this claim for medical expenses on February 28, 1995, in Anchorage, Alaska.  The employee was unable to attend, but is represented by attorney Michael Jensen.  The employer, John Cabot Trading Company (Cabot), and its insurer are represented by attorney Trena Heikes.  The employer, Keener Packing Company, Inc., (Keener) failed to appear, and is apparently unrepresented.  The record closed at the hearing's conclusion.  


ISSUES

1.  Whether Cabot or Keener is liable for medical expenses the employee has incurred.  


2.  Whether to award attorney's fees and costs.  


EVIDENCE SUMMARY

The employee has a long history of industrial injuries, primarily involving his low back.  We shall limit our analysis to the facts germane to the present dispute.  The employee re-injured his back while working for Cabot on September 25, 1991.  To inspect a cargo of fish, the employee jumped into the hold of a fishing vessel, straining his low-back.  After visiting the emergency room, the employee returned to work.  The employee continued to work until November 1, 1991.  On December 6, 1991, Michael Newman, M.D., performed a laminectomy, discectomy, foraminotomy, and nerve root neurolysis, with a good overall result for over one year.  (Douglas G. Smith, M.D., November 15, 1994 report at 2).  


On February 7, 1992 Dr. Newman released the employee to work without restrictions.  (Id. at 3).  On February 10, 1992 the employee went to work with Keener as operations manager and fish buyer.  The employee's position required extensive travel in automobiles and airplanes.  Keener's insurance coverage lapsed on December 16, 1992 for non-payment.  


On February 17, 1993 the employee reported to Swedish Hospital's emergency department in Seattle, Washington.  The employee complained of acute back pain that gradually and steadily worsened over three to four days and included pain down his right leg.  At the time the employee's symptoms arose, he was driving extensively for Keener.  (Id.).  


On February 22, 1993 the employee was admitted to  Alaska Regional Hospital in Anchorage, Alaska.  An MRI study taken February 23, 1993 revealed a large recurrent extrusion of disc material with evidence of granulomatous reaction just to the right of midline, L4-5.  L5-S1 desiccation without herniation was also noted. (Id.).  Dr. Newman performed a disc excision at L4-5 and a fusion from L4 to the sacrum on April 2, 1993.   On May 20, 1993 Dr. Newman noted that the employee was doing extremely well.  (Id. at 4).  The employee's medical bill for the 1993 surgery totals $49,762.65. 


At Cabot's request, Gerald P. Keane, M.D., examined the employee's medical records.  In his July 20, 1994 report at 3, Dr. Keane concluded:  "[I]n summary, it appears to me that the 1991 injury was not a substantial factor in the need for Mr. Short to have his lumbar spinal fusion in 1993.  It would appear to have been a minor factor at most."  Dr. Keane testified at the February 28, 1995 hearing, corroborating his conclusion.  


Also at Cabot's request, Arthur H. White, M.D., examined the employee's medical records.  In his October 4, 1994 letter, Dr. White stated:  


Since he was not undergoing any significant medical care for his back in 1992 and he was given no work restrictions, his condition was stabilized and there was no reason for consideration of further surgery.  His symptoms then changed while he was working for Keener Packing Company.  His symptoms became severe enough that he became a candidate for further surgery.  The scans and x-rays, however, did not show significant changes on the MRI of November 26, 1991 compared to the previous scans in 1989 and 1990.  Thus it is very unlikely that the 1991 injury caused significant anatomical changes and there was no significant residual after he returned to work in 1992.  In summary, the injury in 1991 left no significant residual in comparison with the multiple surgeries that he had had previously.  The 1991 injury had little or nothing to do with the lumbar spinal fusion of 1993.


At the February 28, 1995 hearing, Dr. White testified regarding the effect of continuous driving, flying, and exposure to constant vibrations.  Dr. White explained considerably increased pressure is exerted on the spine while in a seated position, especially for long periods.  Dr. White testified the continual driving and flying for the work the employee was engaged in in 1993, likely necessitated the employee's emergency room visit in Seattle, and subsequent surgery in 1993.


On November 15, 1994 Dr. Smith conducted a records only review pursuant to a Board-ordered independent medical evaluation (IME).  In response to a question regarding causation for the 1993 injury, Dr. Smith responded:  


It is my opinion that something in early 1993 led to the recurrent disc herniation at the L4-5 level.  It is possible that it was initiated by the driving activities.  Prolonged sitting and driving do have some documentation in the medical literature of causing back problems.  . . . . [I]t is my opinion that the 1991 injury and surgery was not directly responsible for the need for medical intervention in 1993.  By this, I mean, I think there was some other substantial factor causing the 1993 recurrent disc herniation which was eventually treated surgically.


At the hearing, both Drs. Keane and White were qualified as experts in spinal injuries.  No contrary medical testimony was presented at the February 28, 1995 hearing.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Last Injurious Exposure.  


The Alaska Supreme Court has held that "injury" under our workers' compensation act includes aggravations or accelerations of pre-existing conditions.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  When multiple injuries occur, liability must be decided under the last injurious exposure rule.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  This rule "imposes full liability on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability."  Id. at 595.  In United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), the court stated:


Under this rule there are two distinct determinations which must be made; (1) whether employment with the subsequent employer "aggravated, accelerated or combined with" a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."


Whether subsequent employment "aggravated, accelerated or combined with" a pre-existing condition is a question of fact "usually determined by medical testimony."  Smallwood II, 623 P.2d at 316 (quoting Thornton, 411 P.2d at 210).  Whether an aggravation was a substantial factor must be determined by the following test:  "[I]t must be shown both that the [disability] would not have happened 'but for' the employment and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it."  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987); State v. Abbott, 498 P.2d 712, 717 (Alaska 1972).


In our application of the last injurious exposure rule to this dispute, we must also apply the statutory presumption in AS 23.30.120(a).  It provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


  The Alaska Supreme Court has ruled that the presumption applies to any claim for compensation under the workers' compensation act.  This includes issues of the work relationship of the original injury, aggravations or accelerations of pre-existing conditions, or combinations with those pre-existing conditions.  (Smallwood II), 623 P.2d at 316.  The rule also applies to continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).


The court has held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.


"[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary" to establish the link.  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the presumption attaches to the claim and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court described two ways to overcome the presumption:  1) producing affirmative evidence the injury was not work-related; or 2) eliminating all reasonable possibilities the injury was work-related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the context of a claim under the last injurious exposure rule, the presumption analysis applies first to the last or most recent employer or insurer.  See Providence Washington Insurance Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  Accordingly, we will first apply the above analysis against Keener.  


We find the employee worked for Cabot from March 15, 1991 until November 11, 1991.  Further, we find the employee recovered completely from his September 25, 1991 industrial injury, and commenced work with Keener three days after his February 7, 1992 full release with no restrictions.  We find the employee's continual automobile and airplane travel while working for Keener caused his 1993 injury and subsequent need for surgery.  


We find the overwhelming weight of medical evidence establishes the employee's 1993 injury and subsequent surgery were predominately a result of his employment with Keener.  Further, we find the medical evidence clearly establishes the employee's 1991 injury had little or nothing to do with the 1993 injury and subsequent lumbar spinal fusion.  Applying the presumption to Keener, the 1993 employer, we find the employee's employment with Keener aggravated, accelerated, or combined with the employee's numerous pre-existing conditions.  As we find the employee's employment with Keener was the substantial factor in bringing about his 1993 injury, we conclude his employment with Keener is the legal cause of his 1993 injury and subsequent surgery.  We conclude Keener Packing Company is solely liable for the employee's 1993 injury and subsequently incurred medical expenses.  

II.  Employee's Attorney's Fees and Costs.  


The next question to be resolved is the employee's entitlement to attorney's fees and legal costs.  Mr. Jensen filed an affidavit of attorney's fees and costs on February 23, 1995.  Mr. Jensen supplemented the affidavit on February 28, 1995. The employee seeks attorney fees in the amount of $8,028.00 and legal costs in the amount of $170.92.  These affidavits meet the requirements of 8 AAC 45.180(d)(1).  Keener failed to appear or  timely object to the employee's attorney fee affidavit.  


AS 23.30.145(b) states in pertinent part:


   If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. 


We find Keener has not paid benefits, and the employee retained an attorney who was successful in determining Keener liable for the employee's 1993 injury and subsequent medical expenses.  Thus, we find the employee is entitled to reasonable attorney's fees and costs.


We considered the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  However, we find Keener failed to oppose the employee's attorney's fee affidavits.  Thus, we conclude Keener shall pay the employee's attorney fees in the amount of $8,028.00 and legal costs in the amount of $170.92, totalling $8,198.92.   

III.  Cabot's Attorney's Fees and Costs.  


AS 23.30.155(d) provides in pertinent part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


There is no dispute the employee was disabled under the Alaska Workers' Compensation Act (Act).  The major dispute in this claim was whether Cabot or Keener was liable for the employee's benefits under the last injurious exposure rule.  In this decision and order we have determined Keener is liable for the employee's 1993 injury and subsequent medical expenses.  


In deciding whether reimbursement is required under AS 23.30.155(d), we must first determine whether Cabot, the earlier employer, controverted the employee's claim solely on the grounds of the last injurious exposure rule.  Crone v. Sohio Alaska, AWCB No. 92-0044 (February 27, 1992).  In viewing the evidence as a whole, we find that it did.  We find Cabot's only substantive defense was the last injurious exposure rule
. 


The next question is whether to order Keener to reimburse costs and attorney's fees to Cabot.  Under AS 23.30.155(d), reimbursement may be made to the "prevailing employer."  We find Cabot is the prevailing employer.  Accordingly, we find Keener liable for the attorney's fees and costs incurred by Cabot's insurer.  AS 23.30.155(d); See Bush v. Eero Volkswagen of Anchorage, AWCB No. 91-0059 (March 1, 1991); and High v. Neal & Company, AWCB No. 89-0065 (November 3, 1989).


We note that in Grace Drilling Company v. Alaska United Drilling, 3AN 92-6015 Civil (Alaska Super. 1994), (Grace) at 5, the superior court (Judge Hunt) held that "[t]he legislature's primary intent in enacting the 1988 amendment [to AS 23.30.155(d)] was to provide continuous benefits to an employee in those cases where employers dispute liability among themselves."  The court added that the fees and costs provision was enacted "to discourage an employer who controverts . . . solely on the grounds that another employer is liable from refusing to pay the employee."  Put another way, the court described this enactment as a "disincentive not to pay the employee. . . ."  Id. at 6.


In this case, Keener, the most recent employer, refused to pay the employee benefits during the pendency of the dispute, contrary to the mandate of AS 23.30.155(d).  Cabot, who was petitioned into the claim by the employee, did not pay either, and it was not statutorily required to do so.  Thus, although the sole issue was the last injurious exposure rule, the employee did not receive the continuous benefits envisioned by the court in Grace. 


The court in Grace noted it was "unclear whether the legislature intended that fees and costs be awarded only to a 'prevailing employer' who made payments to the employee."  The court further noted two different panels reached conflicting conclusions on this issue.  Compare Crone with High.  However, given the legislature's disincentive policy, the court held that only those prevailing employers who pay the employee during the pendency of the dispute are entitled to fees and costs.  In the court's view, to do otherwise "would frustrate the (legislative goal) of ensuring continuous payments to the employee . . . ."  Grace at 6.


Therefore, the court held fees and costs should be assessed against a non-paying most recent employer when "(1) the most recent employer's only theory of defense is that a former employer is liable; and (2) the former employer voluntarily makes payments to the employee."  While this circumstance may apply in some cases, it does take into consideration those cases, such as this one, in which the most recent employer refused to pay as statutorily required, and even refused to participate in the hearing.  Because of this non-participation, the employee did not receive the "continuous benefits" he should have received, and Cabot was required to defend under the last injurious exposure rule despite overwhelming evidence Keener, the most recent employer, was liable.


We find that requiring an earlier employer like Cabot to "voluntarily" make payments to protect its ability to recover fees and costs associated with defending liability could actually provide an incentive to a more recent employer like Keener to not pay benefits.  (emphasis added).  Further, we find it may encourage the most recent employer to petition in every conceivable former employer in hopes one of them would pay the employee's benefits during the pendency of the dispute.  We find the most recent employer should, as AS 23.30.155(d) mandates, be required to pay benefits.  Then, with the possible 'penalty' of subsection 155(d), it will carefully weigh whether to petition in other employers or insurers.


Accordingly, we find Keener was liable to pay benefits during the pendency of the dispute, but is refused to do so.  As noted, we have found Cabot was the prevailing employer.  We therefore find Keener liable to Cabot for fees and costs under AS 23.30.155(d).


The attorney for Cabot and its insurer shall submit an affidavit of fees and costs within 15 days of issuance of this decision and order.  Keener shall reimburse Cabot's insurer for the properly documented attorney's fees and costs incurred in defending liability under the "last injurious exposure" rule.  Keener shall have five days to file a response if it disputes the fees and costs.  We reserve jurisdiction to decide the amount to be reimbursed upon receipt of Cabot's affidavit of attorney's fees and costs.  


ORDER

1. Keener Packing Company is solely liable for the employee's February 17, 1993 injury and related medical expenses.  
2. Keener Packing Company shall pay the employee's attorney's fees and costs totalling $8,198.92.  


3.  Keener Packing Company shall reimburse John Cabot Company's insurer attorney's fees and costs incurred in defending liability under the "last injurious exposure" rule.  We reserve jurisdiction to decide the specific amount upon receipt of Cabot's affidavit of attorney's fees and costs, and any response by Keener in accordance with this decision.  


Dated at Anchorage, Alaska this 7th day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot          


Darryl L. Jacquot, 



Designated Chairman



 /s/ Florence Rooney         


Florence Rooney, Member



 /s/ Darrell Smith           


Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur R. Short, employee / applicant; v. John Cabot Trading Co., employer; and Alaska National Insurance Co., insurer; and Keener Packing Company (Uninsured) / defendants; Case Nos. 9329066 & 9126488; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of March, 1995.

                             _________________________________

                             Janet Carricaburu, Clerk
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    �Cabot's July 22, 1993 controversion provides:  


	It is uncertain whether recent medical treatment is in fact related to the employee's 09/25/91 work injury.  It is employer's position employment with John Cabot Company was not a substantial factor in the employee's current disability and/or need for medical treatment.  Employee suffered only a temporary aggravation to a preexisting injury while working for John Cabot Company.  







