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)
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)
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)
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The employee's claim for permanent partial impairment benefits was heard on February 14, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Patterson. The employer and its insurer were represented by attorney Robert J. McLaughlin.  The record closed at the conclusion of the hearing.  After deliberating on the matter, we are reopening the record for further investigation and inquiry.


SUMMARY OF THE EVIDENCE

It is undisputed that on October 22, 1992, the employee fell 20 feet and struck his face.  He suffered a fracture of the left orbital floor and, several months after the accident, he underwent surgery.  He complains of double vision in down gaze and left gaze and numbness on the left side of his face.


At the employer's request, the employee was seen by Michael Gilbert, M.D., an ophthalmologist, on August 30, 1993 for a permanent partial impairment (PPI) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed. 1988) (Guides).  In a response to inquiries from the employer, Dr. Gilbert stated on October 7, 1993 that the employees injury was:  "Not ratable.  Diplopia [double vision] was outside 30 [degrees] required by AMA.  He does have reason for measurable diplopia and he does have measurable enophthalmos.  These are short of AMA ratable guidelines."  (Emphasis in original).


Following Dr. Gilbert's zero percent PPI rating under the Guides, the employee saw Loren E. Little, M.D., an ophthalmologist, on November 30, 1993 for another PPI rating.  In his subsequent report dated December 7, 1993, Dr. Little found, among other things, that:


The diplopia that he has in far down gaze would equal 100 percent loss of one eye.


Thus, utilizing the Combined Values Chart, this calculated to 99 percent impairment of one eye, and according to AMA guidelines this calculates to 25 percent impairment of the visual system and 24 percent impairment of the whole person contributed to by the visual system.


Dr. Little was deposed on April 20, 1994.  He testified as follows regarding how he determined the employee's down gaze impairment equaled 100 percent loss of one eye:


Q.  What are the degrees that -- let's say down gaze.  At what degree does the gaze become nonfunctional?


A.  Let's look at your book.  It -- according to the AMA Guidelines, none.  It's functional all the way down.  According to AMA Guidelines on the chart.


Q. Just for the record, Dr. Little is referring to the AMA Guides.  This is the third edition. But the chart that he's referring to, which is on page 168 of the third edition revised, Figure No. 3, is I believe what you're referring to; is that correct?


A.  Correct.  And that goes down to 40 degrees.


Q.  Now, in reading this chart, there's a shaded square in the lower left corner, equals 100 percent loss.  Now, do you read that just as referring to what's in the shaded area?


A.  No.


Q.  What do you read that shaded area to be?


A.  Going down into functional reading gaze.


Q.  Okay.  The way I've read it, and the way I've had it read to me before by other physicians is as follows -- and I just want to see if you disagree with this or not.  The middle of the chart is 0 degrees.  And it goes from 0 to 10 degrees.  And then there's 10 to 20 degrees.  And then there's 10 to 20 degrees, and that's all shaded.  So, inside 20 degrees equals 100 percent loss; between 20 and 30 degrees, it's a 50 percent loss; between 30 and 40, it's 30 percent loss.  40 degrees on out, it's 0 percent loss because it's completely outside of any functional gaze.  And that's how that chart has been read to me before.  Do you agree with that reading?


. . . .


Q.  We're back on the record.  And while we were off the record, Dr. Little, you had an opportunity to review the pertinent section of the AMA Guides, and in particular, . . . Figure 3, which is the diplopia chart.  And looking at the chart and looking at your notes, you note that far-down diplopia and -- but not in functional gaze.  You noted that  in your handwritten notes?


A.  Correct.


. . . .


Q.  Do you recall where?  Do your notes show whether it was at the 20 or 30 degrees, or 40 degrees?


A.  Between 30 and 40.


. . . .


Q.  And based on the diplopia between 30 and 40 degrees on the downward gaze, that's your reading of the Guides, requires you to give that a 100 percent impairment; [sic] correct?


A.  Correct.  And as I mentioned before, my rational was the second sentence in 8.4 on page 167.  And also because those are extremely functional gazes.  If you have double vision in reading gaze, it's very difficult to read.  You can't read with both eyes.  And the area that is marked a 100 percent loss is shaded.  In the central 20 degrees, as well in the straight up and down degrees, all the way down to 40 degrees.  And it's because the shaded -- and I assume that's what that means, but -- and it would make sense because one would have a good deal of difficulty functioning if he had double vision in any of those cases compared to off to the side.  But if whoever devised this thing wanted to tell me differently, I certainly would change it.

(Id. at 13-17).


Since there was a dispute regarding the determination of the degree of the employee's PPI impairment between the employee's attending physician and the employer's independent medical evaluation, we selected Mark M. Lewis, M.D., an ophthalmologist, to conduct a second independent medical evaluation as provided for under AS 23.30.095(k).  In his report dated September 20, 1994, Dr. Lewis stated, in reference to Figure 3 in Chapter 8 of the Guides,
  "Diplopia on down gaze at 35 and 40 degrees would . . . barely fall into the 30% category."  The doctor's final comment was,  "I do not agree with Dr. Little's interpretation of the diagram [Figure 3] since I interpret the shaded circles below the 20% line to merely be a graphical shading, rather than a shading equivalent to the center 20 degrees which is obviously discussed in the Guidelines."


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

Because of the conflicting medical interpretations offered by Drs. Little and Lewis regarding Figure 3 of Chapter 8 of the Guides, and our lack of expertise in this complex medical  area, we find further investigation and inquiry are necessary to ascertain the rights of the parties under AS 23.30.135(a).  In this endeavor, we shall seek the assistance of the American Medical Association to advise us as to how to interpret Figure 3 in Chapter 8 of the Guides.  Therefore, we direct prehearing officer Douglas Gerke to ascertain the appropriate person in the American Medical Association to consider our inquiry.  When this person is chosen, a copy of this decision and order shall be furnished to him or her.  In addition to responding to our specific inquiry, we ask the person chosen to include supporting evidence that might aid us in our investigation.  The record is reopened while this investigation is underway.


ORDER

The record reopened for the purpose of further investigation and inquiry under AS 23.30.135(a) in accordance with this decision.


Dated at Anchorage, Alaska this 8th day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Darrell F. Smith           


Darrell F. Smith, Member



 /s/ Florence S. Rooney         


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of William T. Campfield, employee / applicant; v. Boslough Construction, employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9223458; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of March, 1995.

                             _________________________________

                             Brady D. Jackson, Clerk
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    �  Dr. Lewis used the fourth edition of the Guides.





