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ULYSSES B. CARTER,
)



)


Employee,
)


  Defendant,
)



)


v.
)



)
DECISION AND ORDER

A. FRED MILLER,
)



)
AWCB Case No. 8826114


Applicant,
)



)
AWCB Decision No. 95-0069

WRANGELL FOREST PRODUCTS,
)



)
Filed with AWCB Juneau


Employer,
)
March 13, 1995



)


and
)



)

WAUSAU INSURANCE COMPANY,
)



)


Insurer.
)



)


We met in Juneau on 7 February 1995 to consider an Application for approval of Attorney's fees and costs for payment by Employee.  Employee was not represented by an attorney at the hearing.  A. Fred Miller
 was represented by his associate, Kevin Morley.  Messrs. Miller, Morley, and Carter testified by telephone during the hearing.  Employer and Insurer did not participate in the hearing.  We held the record open at the conclusion of the hearing to receive a trust account statement.  On 10 February 1995 we received the statement, accompanied by some clarifying information and correspondence from Mr. Miller to Employee.  We closed the record and concluded our deliberations on 7 March 1995, the date of our next regularly scheduled hearing.


ISSUES

1.  Should we approve Mr. Miller's attorney's fees, and if so, in what amount?


2.  Should we approve Mr. Miller's legal costs.


3.  Did Mr. Miller collect an attorney's fee without Alaska Workers' Compensation Board approval?


SUMMARY OF EVIDENCE AND PROCEEDINGS

In Carter v. Wrangell Forest Products, AWCB Decision No. 94-0116 (19 May 1994) we noted Employee sustained a fractured clavicle and jaw when he was struck by a log on 12 December 1988.  In April 1991 he received a 51 percent whole person impairment rating from Michael Weinstein, M.D.  Insurer controverted, and paid Employee permanent partial impairment (PPI) compensation of $6,750 based on a five percent impairment.  In June 1993 J. Michael James, M.D., determined Employee has a nine percent PPI.  Insurer paid an additional $5,400 (four percent).  A Board-ordered independent medical examination resulted in a seven-percent PPI rating. Employee was represented by Mr. Miller until 22 February 1994 when Mr. Miller withdrew from the proceeding. At his April 1994 hearing, Employee argued for PPI compensation based on the 51 percent rating.  We denied Employee's claim for additional temporary total disability and PPI compensation.


Mr. Miller now seeks approval of his own attorney's fees totalling $6,632.50 for 37.9 hours of work at $175 per hour, $62.50 for Kevin Miller for one-half hour of work at $125 per hour, $430 for Mr. Morley for 4.3 hours of work at $100 per hour, and $405 for secretarial services.


We compared the charges requested against the individual time itemizations.  We found 37.5 hours itemized for Mr. Miller (AFM), one-half hour itemized for Kevin Miller (KGM), and 3.1 hours itemized for Mr. Morley (MO + KMO).  The Affidavit also itemizes time expended by "GL," "SR," and "TZ."  Those itemizations are for clerical services provided by unidentified persons.


Mr. Miller testified he collected "a one-time charge of $25" for his initial meeting with Employee.  He explained that all clients are charged $25 at their initial visit, regardless of the length of the visit. 


The "Trust Account Statement" prepared by Mr. Miller's bookkeeper and the accompanying letter indicates Employee paid, in addition to the initial $25, payments of $200 on 16 April 1993, $100 on 29 April 1993 and $100 on 20 July 1993.  From the last payment, only $84.97 was credited to the account, because $15.03 was deducted for legal expenses incurred.  From those payments, Mr. Miller paid Employee's expenses totalling $172.07, leaving a balance of $212.90 in the account.  The $25 initial fee was not listed on the statement as a payment made by Employee.


Mr. Miller testified Employee was a difficult and angry client who wanted Mr. Miller to advocate for the 51 percent permanent partial impairment (PPI) rating.  Mr. Miller testified he was ethically prohibited from so arguing, because he knew from a conversation with Dr. Weinstein, the 51 percent rating was a mistake.  He said he spent a lot of extra time trying to calm Employee down "and [make him] feel a little better."  He also testified his conferences with Employee took longer than usual because communications with Employee were poor due to Mr. Carter's difficulties with the English language.


Mr. Miller testified he talked to Employee's physicians, negotiated with Employer's attorney, and obtained additional PPI compensation for Employee.  He also referred Employee to a psychologist to determine if Employee suffered from a mental condition which could be tied to Employee's work-related injury.


Concerning the collection of attorney's fees, Mr. Miller testified that he does not collect fees from workers' compensation claimants until we approve them.   He argued that although his Contract for Legal Services with Employee requires Employee to pay a $300 retainer, the $300 is applied to legal expenses when his client is engaged in litigation before us. 


Employee testified that initially, he was not satisfied with Mr. Miller's Contract for Legal Services because he could not afford the high hourly rates.  Employee testified that in response, Mr. Miller assured him that because it was a workers' compensation case, it would only cost Employee $300 or a little more.  With that assurance, Employee signed the contract.  Employee objected to Mr. Miller's comments about communications with him, and stated that he understood every word Mr. Miller spoke.


Employee also testified that two to three weeks later, Mr. Miller informed him that "he had no intention to take [Employee's case] to court."  Employee felt that he did not have Mr. Miller's "100 percent" support, and that Mr. Miller wanted Employee to settle.


Employee testified that he disagreed that he should be referred to a psychologist, but he agreed to be seen by one because Mr. Miller told him "it won't cost a penny."  Nevertheless, Employee said he was billed, and paid, $350 for the psychological evaluation.


Mr. Miller testified he did not force Employee to go to the psychologist, that sending Employee to the psychologist was the only thing he could think of to obtain additional compensation for Employee, and that he told Employee the psychologist's charges would be covered by workers' compensation only if Employee had a psychiatric condition which was related to his injury.


Employee also stated that the $400 he paid Mr. Miller was for attorney's fees and legal costs.


Mr. Miller replied that Employee was not told that the Employer would pay his attorney's fees, but that there would be no fees unless we approved them.


Employee replied:  "From the second week [Mr. Miller] told me has no intention of taking it to court, so I gathered the only reason he continued on is for his own gain, not for his client."  


Employee also testified the law firm has withheld from him, certain receipts for medical treatment and related travel costs he had paid, and that as a consequence he cannot obtain reimbursement for those costs.  Mr. Morley testified he was unaware of any such receipts, but agreed to review Employee's file and to return copies to Employee of any which were found.


Attached to Mr. Miller's 9 February 1995 letter are copies of six letters Mr. Miller wrote to Employee during the course of his representation.
  On 14 December 1993 Mr. Miller wrote that due to Employee's angry and hostile demeanor, and because he did not believe we would award much in excess of the amount offered in settlement by Insurer, he was withdrawing as Employee's attorney.  The letter goes on to state that Mr. Miller would not withdraw if Employee takes Mr. Miller's advice about the legal merits of the claim and improved his conduct.


On 18 January 1994 Mr. Miller wrote that he could not advocate at a hearing for the 51 percent PPI evaluation, which was in error, and that if this was unacceptable to Employee he should obtain another attorney.  Mr. Miller again advised Employee to accept Insurer's settlement offer.


On 8 February 1994 Mr. Miller wrote that at any hearing he would have to advise that the 51 percent PPI rating was a mistake.  He again advised Employee to accept the settlement offer, and requested Employee to authorize him to obtain the best deal from Insurer.


On 14 February 1994 Mr. Miller wrote to Employee confirming their conversation in which Employee decided he did want Mr. Miller to represent him at hearing.  Employee had been concerned about the large attorney's fee, which Mr. Miller explained was due to the difficulty in dealing with Employee.  The letter states that Mr. Miller's services "focused primarily on dealing with your ability to understand and get along with our system and to check out any other physical, mental or psychological problems which you have developed from your injury."  Mr. Miller acknowledged Employee's authorization to negotiate a settlement, in view of Mr. Miller's opinion Employee would not prevail at hearing.  Mr. Miller also stated he would "consider" reducing his attorney's fees "somewhat" as an act of kindness and charity and because he likes Employee.  Finally, Mr. Miller advised that Insurer had increased its offer to $2,000 plus statutory attorney's fees.


On 16 February 1994 Mr. Miller wrote Employee that he withdrew from the case because Employee intended to deceive us by relying on the mistaken 51 percent PPI evaluation, a course of action which Mr. Miller advised against.  Mr. Miller also confirmed that Employee refused Insurer's settlement offer.  Accordingly, Mr. Miller withdrew from representing Employee on 22 February 1994.


In summary, Mr. Miller asks that we approve attorney's fees totalling $7,125 plus $405 for clerical work, so he can collect the fees from Employee.  Employee requests that we approve no fees in addition to what has already been paid.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Attorney's Fees

AS 23.30.145 provides:


  (a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent [sic] of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


  (b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


It is not disputed, and we find, Employer is not responsible for the payment of Employee's attorney's fees.  In situations where the employer is not responsible for the payment of a claimant's attorney's fees, we may approve the fees for payment by the claimant.  Miller v. Trambitas, 1 KE-93-0899 CI (Alaska Super. Ct., June 24, 1994).  Our approval is necessary in order to avoid violation of AS 23.30.260, cited below.


In determining the amount of the fee we will approve for payment by an employee, we apply the nature-length-complexity and benefits test.  AS 23.30.145(a), 8 AAC 45.180(d)(2), Miller v. Trambitas, AWCB Decision No. 94-0292 (18 November 1994).


Employee did not dispute that he was an angry and difficult client, and we so find.  We also find Mr. Miller provided sound and consistent legal advice.  That advice is documented in the letters provided after the hearing.  We find that Employee repeatedly rejected the advice.


Mr. Miller represented Employee from 30 April 1993 until 22 February 1994, a fairly typical length of time for a workers' compensation claim.  We find Employee's attitude added to the amount of time Mr. Miller was required to spend representing Employee.


A review of Mr. Miller's attorney's fee affidavit indicates Mr. Miller and his staff attended conferences with Employee, with opposing counsel, with Employee's former attorney and with physicians.  They also attended a prehearing conference, prepared pleadings, reviewed and prepared correspondence, and conducted some research.  Those are routine services provided by attorneys.  Some of the services provided were unusual.  Fairly soon after Mr. Miller began representing Employee, he concluded Employee would be unable to obtain additional workers' compensation benefits through the Workers' Compensation hearing process.
   Mr. Miller testified he spent a lot of extra time talking to Employee and trying to calm him down and make him feel better.  In our experience, that activity is not typical of the "legal services" provided to workers' compensation claimants.


Most of the services provided were not complex in nature. Some of the legal services required were of moderate complexity due to the need to assess Employee's PPI rating under the American Medical Association Guides to the Evaluation of Permanent Impairment.  We are unable, however, to determine how much, if any, time was expended on this activity.  We find Employee's attitude made the job of representing him much more difficult.


Employee obtained the benefit of Mr. Miller's advice that he would not be successful in obtaining additional workers' compensation benefits through the hearing process, and that Employee should accept Insurer's settlement offer.  This advice proved to be correct.  Employee ignored the advice, however, and proceeded to hearing without representation.  As indicated above, we denied Employee's claim for additional disability compensation.  
At hearing, Mr. Miller testified he obtained additional PPI compensation for Employee, but did not explain how he had done so.  This assertion is not supported by the record.  Employee was initially paid PPI compensation based on a five percent PPI.  Insurer referred Employee for another rating examination by Dr. James.  Upon receipt of Dr. James' report, Insurer paid Employee an additional four percent PPI compensation.  The record does not suggest that Mr. Miller or his staff were instrumental in any way in obtaining this benefit.  (See, Brief of Employer dated 6 April 1994, at 3; James R. Webb letter of 14 July 1993; and Compensation Report of 9 July 1993.)  Based on the available evidence, we find no merit in Mr. Miller's assertion that he obtained additional PPI compensation for Employee.


We listened to Employee's testimony.  From the context it is apparent Employee understands the English language, and the legal issues involved in this case, quite well.  We did not find Employee's English difficult to understand.  


We have reviewed Mr. Miller's attorney's fees itemization and the correspondence of record.  The services itemized appear to be appropriate legal services and are consistent with the type of services for which we have frequently required employers to pay.  We are also cognizant of Employee's contention that Mr. Miller continued to provide services after they were no longer needed, and recognize that Employee received no monetary benefit as a result of Mr. Miller's services.  However, Employee did not identify any specific services which was improper, and he obviously agreed to Mr. Miller's continued representation.  We find the services provided were justified, and the charges for those services should be approved.


Mr. Miller acknowledges spending considerable time talking to Employee and calming him down.  In view of the nature of those services and the lack of complexity, we find Mr. Miller's fees should be approved at the rate of $125 per hour.  Accordingly, we find the attorneys' fees are approved for payment by Employee as follows:  Mr. Miller, $4,687.50 (37.5 hours x $125); Mr. Morley $310. (3.1 x $100); and Kevin Miller $62.50 (.5 x $125).  A total fee of $5,060. will be approved.


In accord with our previous decisions, we decline to approve the $405 charges for clerical services.  Those services should be included in routine office overhead.  Miller, AWCB Decision No. 94-0292 at 4.)


Legal Costs

We have reviewed the expense itemization submitted by Mr. Miller.  We are unable to determine the exact amount of legal costs incurred.  It appears, however, that Mr. Miller has received payment for all legal costs incurred from the $425 Employee paid to Mr. Miller and kept in trust.  A balance of $212.90 remains in the account.  Even if those costs had not been paid, we have previously
 decided that we have no jurisdiction over an Employee's legal costs if the employer is not responsible for their payment.  Summers v. Zeman Logging, AWCB Decision No. 94-0126 (27 May 1994).  We have also found the Alaska Workers' Compensation Act presents no impediment to Mr. Miller collecting his legal costs from an employee.  Summers v. A. Fred Miller, AWCB Decision No. 95-0007 (12 January 1995.)  Accordingly, we decline to approve the legal costs for payment by Employee.  


Collection of Attorney's Fees Without Board Approval

AS 23.30.260 provides in pertinent part:


  A person is guilty of a misdemeanor, and upon conviction is punishable for each offense by a fine of not more than $1,000, or by imprisonment of not more than one year, or by both, if the person


  (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or the court.


At hearing, Mr. Miller acknowledged collecting a $25 attorney's fee from Employee at the time of Employee's first visit.  Mr. Miller also acknowledged that his Contract for Legal Services requires his clients to pay a $300 retainer which is to be applied to attorney's fees.  Mr. Miller asserted, however, that no fees were collected from Employee, and that the $400 Employee paid was held in trust for payment of legal costs.


At hearing, Employee testified the $400 he paid was for attorney's fees and costs.  Mr. Miller does not assert that our approval to collect a fee is unnecessary under the authority of 8 AAC 45.180(c).


We find that the $425 Employee paid was for both legal costs and attorney's fees.  Employee's legal costs were first deducted from the account.  The remainder is available for payment of Mr. Miller's attorney's fees after we approve them.  In this case, $212.90 remains in the trust account.  So far as we are able to ascertain, all legal costs have now been paid from the account, yet the remaining balance has not been refunded to Employee.  For that reason, we conclude Employee has already paid $212.90 in attorney's fees.  We did not approved the collection of that fee before it was paid by Employee.


Recently we referred three cases, one of which involved Mr. Miller, to the District Attorney and the Alaska Bar Association for consideration of possible violations of AS 23.30.260.  With the exception of the $25 initial fee Mr. Miller charged here, the issues were identical.  We anticipate that the cases we have already referred will be sufficient to obtain a resolution of the legal and ethical issues which concern us.  For that reason, we will not refer this case.  
Nevertheless, Employee has made some serious allegations about Mr. Miller's professional conduct, which he denies.  We are not equipped to deal with such disputes between attorney's and their clients.  With the exception of approving attorney's fees, we have no jurisdiction over such disputes.  Furthermore, neither party appeared before us in person, and neither was subjected to effective cross-examination.  Those conditions make it difficult for us to assess the credibility of the witnesses.  If Employee truly feels aggrieved, he may submit his grievances to the Alaska Bar Association, which has jurisdiction over attorney conduct and the authority to resolve fee disputes.


ORDER

1.  Mr. Miller's attorney's fees in the amount of $5,060 are approved for payment by Employee, less amounts already paid.


2.  The application for approval of legal costs is denied.


Dated at Juneau, Alaska this 13th day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                


Lawson N. Lair, 



Designated Chairman



 /s/ Paula Caya               


Paula Caya, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ulysses B. Carter, employee / defendant; v. A. Fred Miller, applicant; Wrangell Forest Products, employer; and Wausau Insurance Company, insurer; Case No. 8826114; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 13th day of March, 1995.

                             _________________________________


                   Susan Oldacres

SNO

�








    �A. Fred Miller and his son Kevin G. Miller practice law together.  Hereafter we will refer to A. Fred Miller as "Mr. Miller."


    �These letters were submitted after the hearing was concluded, but before we closed the record.  Mr. Miller's cover letter indicates a copy was sent to Employee.  Employee has raised no objection to our considering this correspondence.


    �As indicated above, Employee testified that within two to three weeks after Mr. Miller became involved, he informed Employee he did not intend to litigate the case.  In his 14 December 1993 letter to Employee, Mr. Miller stated litigation would not be productive. 







