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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MELVIN ZWOLLE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB CASE No.9032782



)

EARTHMOVERS OF FAIRBANKS,
)
AWCB Decision No.95-0071



)


Employer,
)
Filed with AWCB Fairbanks



)March 13, 1995


and
)



)

ALASKA NATIONAL INS.,
)



)


Insurer,
)


  Defendants.
)



)


This claim for attorney fees for Chancy Croft was heard at Fairbanks, Alaska on February 9, 1995.  The employee is represented by attorney Michael Stepovich but was formerly represented by attorney Chancy Croft.  Attorney Michael McConahy represents the defendants.  The record closed at the end of the hearing.


Case Chronology

According to attorney Croft's hearing brief, the following summarizes Croft's involvement in this case:

November 20, 1990
Melvin Zwolle claims to be injured at work.

January 23, 1991
Zwolle contacts Chancy Croft Law Office (CCLO) - Fairbanks.

January 25, 1991
CCLO files an application on behalf of Zwolle.  The claim is answered by Alaska National.

January 25, 1991
CCLO answers defense discovery,

to July 29, 1991
interviews witnesses, gets pre-hearings scheduled, confers with the client, attends prehearings, confers with doctors and prepares for the hearing.

July 30, 1991
CCLO spends 7 hours preparing for attending the first Board hearing on Zwolle's behalf.

August 29, 1991
The two members of the Board are unable to agree.  A determination of Zwolle's claim is deferred.

September 1991
Alaska National appeals to the Superior Court.  CCLO cross appeals and continues to represent Zwolle.

November 25, 1991
The Superior Court dismisses Alaska National's appeal.  Jurisdiction is returned to the Board.

January 16, 1992
The AWCB conducts a prehearing at CCLO's request.  Alaska National demands that an affidavit of readiness be filed before a hearing is scheduled.  The Board denies Alaska National's request. A hearing is set for February 4, 1992.

February 4, 1992
CCLO represents Zwolle at the second Board hearing. 

March 20, 1992
CCLO reviews the Decision and Order denying compensation to Zwolle.  CCLO subsequently advises Zwolle it will not represent him further.

April 22, 1992
CCLO waives a lien on any proceeds due Zwolle.  It does not waive any right to fees from Alaska National None are yet due since Zwolle is not yet entitled to any compensation.

July 9, 1993
Based on the facts established by CCLO at the July 30, 1992 hearing the Superior Court reverses the Board's denial.

April 20, 1994
Based on the facts established by CCLO at the July 30, 1992 hearing the Supreme Court affirms the Superior Court decision.

May 18, 1994
CCLO files Petition and Affidavit of Services to date.  CCLO seeks payment from Alaska National.

July 14, 1994
The Board approves a compromise and release awarding Zwolle $120,000 $20,000 are to be paid in addition by Alaska National to Stepovich Law Office for services on behalf of Zwolle.

February 9, 1995
The Board meets to decide the value of services CCLO has rendered to Zwolle.


The insurer's position is summarized in the following quote drafted by attorney McConahy and contained in the July 14, 1994 Compromise and Release (C&R):


The employee retained two attorneys to represent his interests in this matter, Chancy Croft and Mike Stepovich.  Croft represented Zwolle until the board denied and dismissed the claim.  The Decision and Order denying benefits was filed April 15, 1992.  Within one week, i.e., on April 22, 1992, Croft dropped Zwolle like a sack of potatoes.  Croft's withdrawal, a copy of which is enclosed herewith as Exhibit 1, plainly states he wanted no more to do with Zwolle, that he was not asserting any lien for fees, and that he would not help Zwolle in any fashion to address the ruling on the board denying benefits.  It was in this posture that Stepovich found the case and he took it through the tedious process of appeals to the superior and then the supreme court.  It was Stepovich, not Croft who secured benefits for Zwolle.  Croft insisted that Zwolle pay all the costs associated with his case, which Zwolle did.  [fn. omitted].  Zwolle believes that he has discharged any financial obligation to Croft, that he owes Croft nothing, that Croft did not secure him any benefits, that Croft dropped his case to look out for Croft's interests and not Zwolle's, that it was Stepovich and not Croft who secured benefits for him and Croft is not entitled to any compensation.  Zwolle believes that Stepovich, not Croft, is the attorney who deserves to be compensated for getting him benefits.  Despite dropping Zwolle cold, despite asserting in writing that he would not help Zwolle further, despite the assertion that he would not assert any lien for his fees, Croft (more than two years after dropping Zwolle) seeks to get money and has filed a petition, served inter alia, on Zwolle.  In that petition Croft brings the petition in the name of Zwolle and represents himself as Zwolle's attorney.  Stepovich has been the only attorney of record since May 18, 1992.  Zwolle does not believe Croft deserves or is entitled to any money.  The employer and its insurer do not believe Croft is entitled to any money and fully and candidly advised Croft of this in a letter dated June 24, 1994, a copy of which is attached as Exhibit 2.


The employer and its carrier have negotiated diligently and in good faith with the employee and his attorney of record and fully expect that approval of the Compromise and Release, representing hotly contested and closely bargained figures, resolves all issues, including attorney fees and costs.  With this in mind, the employer and that carrier have agreed to pay Zwolle's attorney of record, Mike Stepovich, $20,000.00 as reasonable, full, and final attorney's fees arising out of the subject claim.


In Croft's April 22, 1992 withdrawal of appearance, CCLO legal assistant, April Moore, stated as follows:


Chancy Croft withdraws his appearance for the employee in the above-captioned claim.  He further states he does not intend to file an attorney fee lien in this case.  Chancy Croft will not represent Melvin Zwolle in an appeal of his Workers' Compensation Decision and Order to the Superior Court.


Based on our approval of the July 14, 1994 C&R under AS 23.30.012, and because the C&R was not appealed or otherwise challenged, the defendants contend the C&R is Res Judicata and Croft is foreclosed from asserting a claim for attorney fees.  Additionally, the defendants assert the claim is barred by the statute of limitations and the equitable doctrines of estoppel and waiver.  The defendants also request an award of attorney fees to cover their cost of defending a "frivolous" claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted both by a Controversion Notice and by the defendants' actions.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


The attorney's fee awarded under subsection 145(a) is based on the compensation benefits controverted and awarded.  See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).  In this case, we awarded no compensation while the employee was represented by attorney Croft.  Accordingly, we find the employee cannot be awarded attorney fees under AS 23.30.145(a).


In the alternative, subsection 145(b) permits an award of reasonable attorney fees for successful prosecution of a case; our regulation 8 AAC 45.180(d) requires that such a fee be reasonably commensurate with the work performed.  According to subsection 180, we must consider the nature, length, and complexity of the services performed, and the amount of benefits involved.  Additionally, Bignell v. Wise Mechanical, 718 P.2d 971 (Alaska 1986) directs us to consider the contingent nature of workers' compensation cases in awarding a reasonable fee.


In this case, the C&R awarding attorney fees to attorney Stepovich specifically excluded reimbursement of attorney Croft's costs and reasonable fees.  At the oral hearing, held on July 14, 1994, to consider approval of the C&R, Croft did not attend and we asked the parties to state whether the C&R foreclosed Croft's claim for attorney fees.  Attorney Stepovich stated he had talked with Croft who said that he agreed with the C&R and did not wish to interfere with its approval.  Attorney McConahy stated he and Croft had agreed to resolve this dispute separately.


At the instant hearing, the employee did not appear but his wife testified she and her husband believed Stepovich, and not Croft, should be paid all attorney fees awarded in this case.  Edgar Husted, owner of Lawyer Support Services, who wrote the appellate briefs in this case, testified that without the evidence developed in the course of the hearings before the board, he could not have written a persuasive brief for the appeal, and concludes Croft did perform valuable legal services, for which he should be compensated.


Based on our review of this case, we find Croft has performed valuable services including preparation for and appearance at two board hearings, for which he is due reasonable attorney fees under AS 23.30.145(b).  We find his claim has not been barred by a statute of limitations because the employee was paid compensation under the C&R within the last 60 days, well within the statute of limitations provisions of AS 23.30.100, .105, 110.  His claim was not barred by the equitable theories of laches or estoppel because the defendants were not prejudiced by reliance on his "waiver of attorney fee lien."  Specifically, the defendants knew of Croft's petition shortly after the appellate court rulings, on or about May 18, 1994, and before the C&R was submitted or approved by our panel.  If the defendants were concerned that Croft's claim may result in an overpayment of attorney fees, they could have requested that Croft be required to participate in the C&R hearing.  On the contrary, attorney McConahy requested the C&R be approved and stated the Croft petition would be litigated separately.


Given our conclusion Croft's claim is not barred by law or equity, we now must decide an appropriate award.  The nature of this case involved a hotly contested dispute which was disputed from the beginning.  The case lasted over three years before final resolution.  Croft was involved for a period covering about a third of that time.  The case was unusually complex.  Although Croft was not successful at the Board level, the employee ultimately received over $120,000 in benefits.  We find Croft provided valuable services which helped achieve this ultimately successful prosecution of the case.  After considering the nature, length, complexity, benefits received and the contingent nature of workers' compensation cases, we now turn to the reasonableness of Croft's attorney fee request.


According to his affidavit of attorney fees and costs, Croft requests reimbursement of 27 hours of attorney fee time, billed at $200.00 per hour, for a total of $5400.00 covering the period of May 17, 1994 to February 8, 1995.  Previously, Croft had billed 20.5 hours of attorney time at $175.00 per hour covering the period of January 23, 1991 to April 22, 1992 for a total of $3,587.50.  Croft's standard hourly fee increase is based on a December 12, 1994 Superior Court award of $200 per hour.  Erickson v. Cimarron Holdings, 3AN 93-10719 CI (Alaska Super. Ct., December 12, 1994).  He also seeks to recover legal assistant costs in the amount of $1275.00, for 17 hours worked, billed at $75.00 per hour.  
Based on our conclusion that Croft has provided valuable services in this case, but failed to see the case through to its successful conclusion, we find Croft shall be paid costs and fees as follows:  half of his legal assistant costs shall be reimbursed in the amount of $637.50 ($1275 ( 2); his attorney fees shall be reimbursed at one-quarter of the amount billed, or $2296.88 ($5400 ( 4 + $3787.50 ( 4).


ORDER

The defendants shall pay attorney Croft's legal bills in the amount of $637.50 for legal assistant costs, and $2296.88 for attorney fees.


Dated at Fairbanks, Alaska this 13th day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown           


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici           


John Giuchici, Member



 /s/ Ray Kimberlin           


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Melvin Zwolle, employee / applicant; v. Earthmovers of Fairbanks, employer; and Alaska National Ins., insurer / defendants; Case No.9032782; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 13th day of March, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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