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ANTHONY SCHMIDT,
)



)


Employee,
)


  Applicant,
)



)


v.
)



)
DECISION AND ORDER

BEESON PLUMBING AND HEATING,
)



)
AWCB Case Nos.
8716387


Employer,
)

8909831



)


and
)
AWCB Decision No. 95-0078



)

G.A.B. INSURANCE COMPANY,
)
Filed with AWCB Anchorage



)
March 22, 1995


Insurer,
)



)


and
)



)

INDUSTRIAL INDEMNITY, INC.,
)



)


Insurer,
)


  Defendants.
)



)


We heard this matter on March 2, 1995, in Anchorage, Alaska.  The employee was present and was represented by attorney Richard Harren.  Industrial Indemnity and Beeson Plumbing and Heating were represented by attorney Richard Wagg.  Attorney Phillip Eide represented G.A.B. Insurance Company and Beeson Plumbing and Heating.  We closed the record at the conclusion of the hearing.


ISSUES

1. Whether the employee's cervical disk problems are a result of a work-related injury.


2. If the cervical disk problems are work related, which insurance carrier is responsible for the employee's claims.


SUMMARY OF THE EVIDENCE

Anthony Schmidt worked for the employer from 1987 until 1988. In the summer of 1987 his job responsibilities as a plumber included lifting and carrying heavy loads.  In July of that year he started noticing shoulder pain.  He did not consult a doctor about the problem until August, when he went to Richard Strohmeyer, M.D., for an injured finger and knee. Dr. Strohmeyer diagnosed arthritis and prescribed Motrin to the employee.  At that time, he did not complain of neck pain. (Strohmeyer, February 22, 1995 dep. at 8).  
On September 16, 1987 the employee visited Dr. Strohmeyer again.  At that visit, the employee reported the Motrin helped the shoulder pain.  (Id. at 13).  On January 29, 1988 the employee again visited Dr. Strohmeyer.  The purpose of that visit was limited to care of the knee.  Again, the employee did not mention neck pain.  (Id. at 16).  


The employee continued working for the employer, despite his medical problems.  In July 1988 his wife died, due to complications following the birth of the couple's first child.  The employee testified at the March 2, 1995 hearing that although he was still suffering from a great deal of shoulder pain, his grief over the loss of his wife prevented him from seeking further medical attention. Later that year, the employee suffered another hardship when the employer laid him off of work, because of slow business.


According to his hearing testimony, in January of 1989, the employee began feeling pain in his elbow and sleepiness in his hand. On February 14, 1989 the employee went to Richard Dix, M.D.,  who, at that time, was covering for Dr. Strohmeyer. Dr. Dix diagnosed the employee with neck problems.  (Transcript of May 30, 1991 hearing at 134). Prior to that appointment, the employee had gone without medical attention for over a year.  After Dr. Strohmeyer returned to his office later that month, the employee consulted him. Dr. Strohmeyer referred the employee to Michael Newman, M.D.  (Strohmeyer dep. at 20).   


Dr. Newman began treating the employee in March of 1989.  (Affidavit of Dr. Newman, April 16, 1990).  Dr. Newman determined the patient had cervical disc degeneration with radiculopathy.  In 1991 Dr. Newman gave the employee an anterior cervical fusion. (Newman November 2, 1994 dep. at 7).  In February of 1993 he repaired part of the fusion.  (Id. at 14).  Dr. Newman did not charge for the costs involved in the surgery.  


We initially heard the employee's claim on May 30, 1991, prior to the employee's surgeries. We issued our Decision and Order on September 9, 1991.  That decision was appealed and eventually remanded back to us by the Alaska Supreme Court. Schmidt v. Beeson Plumbing and Heating, 869 P.2d 1170 (Alaska 1994).  We now review this case on remand, with additional evidence.


The parties submitted ten depositions, a number of medical records, the transcript of the 1991 proceedings, and numerous affidavits. Five witnesses testified at the 1995 hearing. The issue in this case is primarily medical, therefore, in reviewing the evidence, we will focus on the medical depositions and records. 


Dr. Strohmeyer, the employee's initial treating physician, submitted his medical records. The record also contains one deposition of Dr. Strohmeyer taken on February 22, 1995.  Dr. Strohmeyer saw the employee on numerous occasions. He remains uncertain regarding the cause of the employee's neck problems.  (Strohmeyer dep. at 30; See also Strohmeyer July 29, 1992 letter).


Dr. Newman, who gave the employee his neck fusion, also submitted his medical records.  The parties took two depositions of Dr. Newman: one on November 29, 1990 and the other on November 2, 1994.  Dr. Newman believes the employee's problems are degenerative, and not work related. (Newman affidavit, April 16, 1990). He has also stated:


It is my opinion that a person who had insufficient symptoms to warrant seeking any sort of medical treatment for a period of 1 year who then subsequently develops recurrent type of symptoms had probably sustained a new injury.  There are two possible mitigating factors: 1) If a patient has a structural injury such as a fracture or large herniation which is demonstrated on some form of x-ray or scan then I think that recurrence can be related back to the underlying structural problem.  2) If, however, the underlying problem is primarily degenerative disease, which it was in your case, then the only thing I can think of which would mitigate the absence of medical record would be some reasonable social situation which prevented a person from obtaining medical treatment during that period of time.  

(Newman September 19, 1991 letter). 


We ordered an independent medical examination (IME) to be conducted by Douglas Smith, M.D. The record contains two depositions of Dr. Smith: one taken on May 28, 1991; and a second taken on February 28, 1995.  Dr. Smith performed the IME examination and took x-rays of the employee on April 11, 1991. (Smith report, April 22, 1991).  He also reviewed the employee's medical records.  Dr. Smith found the employee's condition to be degenerative and not work related. (Id. at 4; See also Smith February 28, 1995 dep. at 9-12). Dr. Smith stated: "I feel that his symptomatology is due to underlying cervical disk degeneration which possibly first became temporarily symptomatic as a result of 1987 activities, employment related, and which subsequently became symptomatic for reasons that are not determined." (Id. at 6). 


The employee also submitted to an examination by Morris Horning, M.D. The employee deposed Dr. Horning on December 19, 1994.  Dr. Horning found the employee's condition to be work related. (Horning report, August 8, 1994).  He stated: 


The question of whether the original shoulder pain. . . is due to a work injury is a more difficult problem to me than connecting the neck problem with the shoulder pain. At this late time, it is difficult to be as clear as we may have several years ago. Nevertheless, if I put myself in Dr. Strohmeyer's position at the time he first heard about the shoulder complaint, I think that if I had attributed that shoulder complaint to his neck problem as I now believe it is, and if I learned of the extraordinary heavy work he was doing with long hours and a great deal of overhead work, I would have attributed this neck problem, particularly in a young man, to the work activities, even in the absence of a specific work trauma. 

(Id.)


Dr. Dix testified at the 1991 hearing.  He diagnosed the employee's injury as work related.  He believed the employee was too young to sustain the injuries he had without suffering from some trauma.  (Transcript of May 30, 1991 hearing at 142). Dr. Dix was notified of the hearing only hours before he testified.  Prior to that hearing, he had little time to review the employee's medical records and history.


After the hearing he reviewed the employee's medical records.  He then submitted a letter to the employee's attorney stating: "The truth of the matter is that he was injured in 1987 and he had chronic pain. He tried to handle the pain for a protracted period of time which turned out to be more than twelve months between visits."  (Dix letter, May 26, 1992). 


The remaining testimony and depositions were from lay witnesses.  Renee Bose and Roberta Transue reviewed the employer's investigation process of the employee's claim. (Deposition of Renee Bose, August 12, 1994; Deposition of Roberta Transue August 12, 1994).  


Chuck Rock, the employee's work supervisor in 1987, testified at the 1991 hearing.  Tim Meyer, the employee's co-worker in 1987, testified at the 1995 hearing.  Both testified the employee was a hard worker.  


At the 1995 hearing, the employee's parents, Roger Schmidt and Bernice Schmidt, testified telephonically.  Both stated they talked to the employee regularly by telephone.  Although they could not recollect dates very well, they testified the employee complained about pain during his conversations with them. 


Virgilene Morgan also testified at the 1995 hearing.  She stated she took care of the employee's children after the death of his wife in July of 1988.  She became aware of the employee's shoulder problems after July of 1988.  She stated that the employee was devastated after the loss of his wife and although he may have suffered pain, would not have sought treatment because his other problems.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


  The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury, aggravations or accelerations of pre-existing conditions, or combining with those pre-existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). 


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id. 
"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link. Id. "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Veco, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption:  1) producing affirmative evidence the injury was not work-related; or 2) eliminating all reasonable possibilities the injury was work-related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the employee has established a preliminary link between the injury and the employment.  Dr. Dix and Dr. Horning both diagnosed the employee as suffering from a work-related injury.  They believe the employee was to young to have suffered from a degenerative problem.  


We also find the employer has presented substantial evidence to overcome the employee's presumption.  We base this determination on the diagnoses of Dr. Newman and Dr. Smith.  


Dr. Newman's diagnosis is most convincing, because he was the doctor that performed the surgeries and was most familiar with the employee's condition. Also, Dr. Newman, as the treating physician, has the most to lose if we find the employee's claim is not compensable.  Dr. Newman has not been paid for one of the surgeries.  Yet, Dr. Newman has continuously stated that the employee's injury was not work related.  


Dr. Smith also found the employee's condition to be degenerative, despite the employee's age.   We put great weight on his diagnosis and testimony because he is the doctor with the least amount of bias in this case.  We selected Dr. Smith to perform the IME. Therefore, we find he was not swayed by a party who hired him.  He also had the opportunity to review the employee's entire medical records.  We supplied these medical records to Dr. Smith, after review by both parties.  Therefore, we can be assured these medical records were also complete.


Because we find the employer has presented substantial evidence to overcome the presumption of compensability, the employee must prove all the elements of his claim by a preponderance of the evidence.  We find the employee has failed to do so.


The employee used the testimony of Dr. Dix.  Dr. Dix saw the employee one time.  He testified at the 1991 hearing after only a few hours notice, and therefore, did not have the opportunity to review the employee's medical records.  We find his diagnosis of a work-related injury was based solely on employee's one visit and limited medical records.


Later, Dr. Dix submitted a letter to the employee's attorney after he had reviewed some of the employee's medical records. (Dix letter, May 26, 1992).  Dr. Dix's 1992 letter is consistent with his 1991 testimony.   It is uncertain, however, which records or how many records Dr. Dix reviewed before writing this letter.  Because of Dr. Dix's limited knowledge of the employee's condition,  we do not give substantial weight to his diagnosis. (AS 23.30.122.)


The employee also submitted Dr. Horning's diagnosis.  Dr. Horning found the employee's condition related to the 1987 work.  Dr. Horning believed the employee was to young to be suffering from a degenerative disease.  He also believed the employee's twelve month absence from treatment could be adequately explained by the death of the employee's spouse.


Dr. Horning and Dr. Dix found the employee's personal circumstances explain why he failed to seek medical treatment from January 1988 until February 1989.  Dr. Smith and Dr. Newman based some, but not all, of their decision on the fact the employee waited over a year in seeking medical treatment.  They believe if the employee's neck injury was caused by trauma in 1987, he would have been in too much pain not to have sought medical services sooner.  Dr. Smith and Dr. Newman believe twelve months is far too long to suffer such pain without seeking medical advice.


We were not swayed by the testimony of the lay witnesses in explaining the employee's reasons for not seeking medical treatment for over twelve months. The employee alleges he was devastated by the loss of his wife, and therefore, was distracted from seeking medical advise.  He also alleges he had a strong belief in Dr. Strohmeyer's earlier diagnosis of arthritis, and believed further medical attention would not help him.  


The employee's wife, however, died seven months after the employee last saw Dr. Strohmeyer in January of 1988.  That visit was limited to knee complaints. 
(Strohmeyer, February 22, 1995 dep. at 8).  This means, prior to his wife's death, he had not sought medical treatment for his shoulder or neck since September of 1987,  eleven months before her death.  We find eleven months is too long of time to suffer from severe pain without seeking medical treatment.  


Even had he discussed his shoulder or neck problems in January of 1988 with Dr. Strohmeyer, this was still seven months prior to the death of his wife.  We find that seven months is still a very long time to suffer from severe pain, without seeking treatment.  We find the employee had ample opportunity to visit a physician, but instead, continued to work.


We find the employee has failed to proove all the elements of his claim by a preponderance of evidence.  We base this finding on Dr. Newman's and Dr. Smith's diagnosis of a degenerative condition.  We find Dr. Dix's and Dr. Horning's testimony to be less credible.  (AS 23.30.122.) Thus, we conclude the employee's claim must be denied and dismissed.


ORDER

The employee's claim for compensation is denied and dismissed.


Dated at Anchorage, Alaska this 22nd day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna, 



Designated Chairman



 /s/ Clifford Koivisto        


Clifford Koivisto, Member



 /s/ S.T. Hagedorn            


S. T. Hagedorn, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Anthony Schmidt, employee / applicant; v. Beeson Plumbing and Heating, employer; and G.A.B. Insurance Company, and Industrial Indemnity, Inc., insurers / defendants; Case Nos.8716387 and 8909831; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of March, 1995.

                             _________________________________

                             Janet Carricaburu, Clerk
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    �There is a handwritten note in Dr. Strohmeyer's notes indicating that the employee mentioned the Motrin helped his shoulder pain.  Dr. Strohmeyer, however, seemed to believe that the visit was only for the treatment of the employee's knee. 





