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)

UNISEA, INC.,
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)


 
)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)



)


We heard Alaska National Insurance Co.'s (Alaska National) petition to compel the employee's attendance at an AS 23.30.095(e) employer's independent medical examination (EME) on March 15, 1995, in Anchorage, Alaska.  Neither the employee nor his personal representative, Belayneh  Negash, appeared at the hearing.  Alaska National is represented by attorney Richard Wagg.  Wausau Insurance Co. (Wausau) is represented by attorney Michael Barcott.  We found the employee was served with the hearing notice.  Accordingly, we proceeded in the employee's absence pursuant to 8 AAC 45.070(f)(1).
  We closed the record at the hearing's conclusion.  


ISSUE

Whether to compel the employee to attend an AS 23.30.095(e) employer's independent medical examination.  


EVIDENCE SUMMARY

The facts in this case are undisputed.  The employee alleges that he suffered chemical exposures resulting in injury while working for the employer on August 31, 1991 and January 26, 1992.  Alaska National and Wausau deny the employee's present condition is related to his employment with Unisea, Inc.  


Recently, in Ayele v. Unisea, Inc., AWCB Decision No. 94-0302 (November 25, 1994) (Ayele I), a different panel denied the employer's AS 23.30.110(c) petition to dismiss.  Now, both insurers complain the employee's refusal to obey subpoenas and cooperate with discovery requires a Board order compelling the employee to obey subpoenas.  The following additional evidence is germane to the present petition:  


1.  Peter Londbord, M.D., examined the employee on February 5, 1993 pursuant to Wausau's request for an AS 23.30.095(e) EME.  Dr. Londbord concluded the employee's present complaints may have triggered his current emotional problems, but the majority of his problems are secondary to depression, and not directly related to his alleged toxic exposure.  (Dr. Londbord report at 9).  


2.  On August 9, 1994 Wausau served the employee with a notice of deposition.  The employee attended the August 22, 1994 deposition in Seattle, Washington at Wausau's counsel's office.  


3.  On September 6, 1994 Wausau served the employee with a notice of continuation of deposition, scheduled for September 12, 1994.  The employee failed to attend the continuation of his deposition.  The employee's counsel withdrew from the case on September 8, 1994.  


4.  At the March 15, 1995 hearing, Alaska National's counsel stated he scheduled an EME for September 21 and 22, 1994. At that time, Alaska National encouraged the employee's personal representative's participation in the examination, and intended to provide for his transportation.  (Wagg August 30, 1994 letter).  The employee failed to attend this examination.  


5.  Alaska National rescheduled an EME for December 28, 1994.  The employee failed to attend this examination.  The employee's personal representative informed Alaska National that he would be unavailable until December 29, 1994.  (Negash December 19, 1994 letter).   


6.   Prior to the scheduled December 28, 1994 EME, Guido Aversa, M.D., the employee's treating psychiatrist, advised us that, in his opinion, "it would be contrary to my patient's best interest to undergo the scheduled IME or any future IME's. . . . He [the employee] has repeatedly informed me, that he will commit suicide if I force him to be seen by anyone other than myself."  (Dr. Aversa December 21, 1994 and December 14, 1994 letters). 


7.  On January 19, 1995 Alaska National personally served the employee and Ms. Jody Wickstrom subpoenas to appear at depositions scheduled for January 23, 1995.  Ms. Wickstrom serves as the employee's interpreter, as well as a potential witness.  Both the employee and Ms. Wickstrom failed to appear at the scheduled January 23, 1995 depositions.  


8.  On January 24, 1995, Alaska National filed its affidavit of readiness for hearing on its December 21, 1994  "Petition to Compel Employee's Participation in Employer's Medical Evaluation Pursuant to AS 23.30.095(e)."


9.  On March 6, 1995, Wausau requested a Board order compelling the employee and Ms. Jody Wickstrom to appear when next noticed for a deposition.  As previously noted, the employee failed to appear at the March 15, 1995 hearing.  


10.  At the March 15, 1995 hearing, Alaska National expressed concern regarding documents filed by the employee that have not been served on all parties.  Alaska National requested we order the employee to properly serve all documents.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  EME Attendance.


AS 23.30.095 provides in pertinent part:  


(d) If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.  


(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer. . . . An examination requested by the employer not less than 14 days after injury and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .   If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited.


We find the employee has refused to submit to Alaska National's AS 23.30.095(e) right to have him examined by a physician of it's choice.  Further, we find this section is clear and nondiscretionary.  (see also, Eggleston v. B.P. Alaska Exploration, Inc., AWCB Decision No. 94-0222 at 3 (August 31, 1994)).  As indicated by Dr. Aversa's letters, we recognize the serious nature of the employee's condition.  However, as the employee did not appear at the hearing, we find he failed to present any additional evidence or testimony to rebut the presumption that Alaska National's request for an EME was reasonable.  Thus, we conclude his condition does not preclude the employer from exercising its right to have him examined under AS 23.30.095(e).  


Therefore, we order the employee to make himself available at a reasonable time for a medical examination by physicians of the employer's choosing. Pursuant to AS 23.30.095(e), his rights to compensation will be suspended if he refuses to submit to the examination.  


Alaska National also requested we limit the time frame to the next 90 days.  Nonetheless, due to possible difficulty involved in scheduling several doctors, all of whom reside in different cities, we decline to require the EME be conducted within the next 90 days.  We reserve jurisdiction in this matter to determine the employee's compliance with this order.  

II.  Deposition Attendance. 


Alaska National requests that the Board compel the employee's and Ms. Jody Wickstrom's deposition attendance.  AS 23.30.115 permits the taking of depositions "according to the Rules of Civil Procedure" and authorizes us to issue subpoenas.  The Administrative Procedure Act (APA) applies when procedures "are not otherwise expressly provided" for by our Act.  AS 44.62.330(a)(15).  Concerning subpoenas, no express provisions contrary to the procedures in the APA have been noted.  The APA provides for issuance and service of subpoenas "in accordance with the rules of civil procedure."  AS 44.62.420(a).  


The provisions for enforcing subpoenas under our Act and the APA are consistent.  AS 23.30.005(h) states, "the superior court, on application of the department, the board or any members of it, shall enforce the attendance and testimony of witnesses . . . ."  (see also, Hintz v. Western Airlines, AWCB Decision No. 91-0093 (February 28, 1991) aff'd, Hintz v. Western Airlines, 3AN 91-02624 Civil (Alaska Super. December 12, 1991)).  AS 44.62.590 provides:  


(a)  In a proceeding before an agency, the agency shall certify the facts to the superior court in the juridical district where the proceeding is held if a person in a proceeding . . . (2) refuses to respond to a subpoena . . . . 


(b)  Upon certification under (a) of this section, the court shall issue an order directing the person to appear before the court and show cause why the person should not be punished for contempt.  The order and a copy of the certified statement shall be served on the person.  


It is undisputed that we issued subpoenas for the employee and Ms. Jody Wickstrom to attend their depositions.  It is undisputed that neither the employee nor Ms. Wickstrom attended their depositions. 


However, we find neither insurer has filed a petition requesting we certify the question to the superior court for contempt proceedings.  Thus, we conclude this issue is premature.  Nonetheless, we urge the employee and Ms. Wickstrom to comply with future subpoenas.  The employee and Ms. Wickstrom are cautioned that the Board will entertain a petition to certify to the superior court for contempt for failing to comply with validly issued subpoenas.  We reserve jurisdiction in this matter.  

III.  Service.  


8 AAC 45.060 provides in pertinent part: 


 (b) A party filing a document with the board, except the application, shall serve it upon all parties or, if a party is represented, upon the party's representative.  Service must be accomplished either personally or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail.  If, within a given number of days after service by mail a right may be exercised or an act is to be done, three days must be added to the prescribed period.  


 (c) A party's proof of service must be filed with the board any may be made by 



(1) affidavit of service;



(2) written statement endorsed upon the document served and signed by the party making the statement; or



(3) letter of transmittal.


 (d) each proof of service must set out the names of persons served, method and date of service, and place of personal service or the address to which it was mailed.  The board will, in its discretion, refuse to consider a document when proof of its service does not conform to the requirements of this subsection. 

(emphasis added).  


We find the employee has previously failed to perfect proper service on all parties when filing documents related to his claim for benefits.  We find the requirements of subsection (b) and (c) of our regulations mandatory.  The employee is cautioned that we may refuse to consider any documents which do not conform to the requirements of 8 AAC 45.060.


ORDER

1. The employee shall make himself available at a reasonable time for a medical examination by licensed physicians of Alaska National's choice. 


2.   The employee is cautioned that any documents not in compliance with 8 AAC 45.060 will not be considered by the Board. 


3.   We reserve jurisdiction as stated herein to ensure compliance with the provisions of this order. 


Dated at Anchorage, Alaska this 23rd day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot          


Darryl L. Jacquot, 



Designated Chairman



 /s/ Patricia Vollendorf     


Patricia Vollendorf, Member



 /s/ S.T. Hagedorn           


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Melaku Ayele, employee / respondent; v. Unisea, Inc., employer; and Wausau Insurance, insurer; and Unisea Inc., employer; and Alaska National Insurance, Inc., / Petitioners; Case Nos. 9121806 and 9201809; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of March, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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�








    �The employee and his personal representative were sent hearing notices on February 23, 1995.  Further, the March 1, 1995  prehearing summary instructed the employee to call the Workers' Compensation office March 15, 1995 at 9:00 a.m., and provided the employee with the Workers' Compensation telephone number.  The employee did not answer a telephone call placed by Wausau's counsel on March 15, 1995 at approximately 9:10 a.m. 


    �Alaska National apparently filed its petition anticipating the employee's non-cooperation with the December 28, 1994 EME. 







