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MICHAEL D. JACKSON,
)



)


Employee,
)
DECISION AND ORDER


   Respondent
)



)
AWCB Case No. 8908298


v.
)



)
AWCB Decision NO. 95-0082

TLINGIT-HAIDA CENTRAL COUNCIL,
)



)
Filed with AWCB Juneau


Employer,
)
March 29, 1995



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)



)


We met in Juneau on 7 March 1995 to consider Petitioners' request that we determine their net lien and credit toward future workers' compensation benefits under AS 23.30.015.  Petitioners are represented by attorney T.G. Batchelor.  Respondent is represented by attorney Mark C. Choate.  At Petitioners' request, and without objection, we decided the issue based on the written record, without oral argument.  Petitioners submitted written argument in support of their petition.  Employee did not reply.  We closed the record and concluded our deliberations on 7 March 1995.


ISSUES

1.  How should the net lien be calculated?


2.  How should the credit against future benefits be calculated? 


3.  Should we approve Petitioners' request to withhold 100 percent of Employee's permanent total disability (PTD) compensation until the balance of Petitioners' lien had been recovered?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The facts are not in dispute.  Employee sustained severe anoxic brain damage from an injury at work on 4 May 1989.  He remains in a vegetative and minimally responsive state, and requires constant custodial care. 


Mr. Choate brought an action, on behalf of Employee, against various defendants.


In the course of subsequent litigation, counsel for Mr. Jackson entered into a "loan receipt" agreement with one of the defendants, the City of Petersburg.  Under the terms of this agreement, in exchange for a complete release of the City of Petersburg, the City of Petersburg loaned to Mr. Jackson $90,000.  Under the terms of the agreement, if Mr. Jackson received no further recovery from the remaining defendants on the third-party litigation, Mr. Jackson would not be required to repay this loan.  However, if Mr. Jackson did obtain a recovery from the remaining defendants, then the $90,000 payment would have to be returned to the City of Petersburg.

(Petition at 2.)


Eventually Employee settled the third-party litigation for $1,000,000, and all remaining claims were dismissed.  The parties failed to stipulate to any facts, and we have no information about how the $90,000 received under the loan receipt agreement was used.  However, based on the correspondence exchanged between Messrs. Choate and Batchelor, the following facts are not disputed:


1.  Employee's litigation costs are $21,302.67, and he has paid those costs from his settlement.


2.  Petitioners' fees and costs are $28,617.43.


3.  Mr. Choate's attorney's fees are $325,906.21, and he has been paid from Employee's settlement.


4.  Employee's net recovery after paying his legal fees and costs was $652,791.12


5.  Insurer's lien for benefits paid is $820,384.85.


6.  From the $1,000,000 settlement, Employee reimbursed Insurer $535,673.57 on 18 July 1994.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Calculation of Net Lien and Credit

AS 23.30.015(g) provides:


  If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A), (B), and (C)
 of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.

In Cooper v. Argonaut Ins. Cos., 556 P.2d 525, 527 (Alaska 1976), the court stated:


[W]e read AS 23.30.015(g) to require the proration between the carrier and the employee of litigation costs and attorney's fees incurred by the employee in recovering from a third-party tort-feasor.  The proration must be according to the ratio of the total compensation payments to the total recovery.

(Footnotes omitted.)


In Stone v. Fluid Air Components, AWCB Decision No. 95-0029 2 February 1995 at 4, we found that when prorating attorney fees for the third party tort action, the employer's share should include future compensation liability.


Petitioners argue the $28,617.43 they spent in attorney's fees and costs were incurred in the active representation of Employee's third party claim.  Petitioners assert that under D.N. Corp v. Hammond, 685 P.2d 1225 (Alaska 1984), they are entitled to take those fees and costs into account when Petitioners' proportional share of the fees are calculated.  Employee did not dispute Petitioners' assertion that Mr. Batchelor was involved in active representation of Employee's claim, and raised no objection to the use of those charges in Petitioners' calculations.  We find, accordingly, the $28,617.43 expended by Petitioners should be considered when calculating Petitioners' lien for benefits paid.


In Mr. Choate's initial calculation, which is contained in his letter dated 18 July 1994, he deducted the $90,000 which had been repaid from the settlement, under the terms of the Loan Receipt Agreement.  Mr. Batchelor disagreed with this method of calculation in his letter of 23 November 1994, with calculations attached.  Employee raised no objection to Mr. Batchelor's revised calculations.  We find, under the circumstances of this case, and in accord with Mr. Batchelor's analysis, the $90,000 which Employee received under the Loan Receipt Agreement has the same effect as a loan.  Employee had the use of the $90,000 for a period of time.  When Employee received his $1,000,000 settlement, he repaid the loan.  We find that transaction has no effect on the reimbursement calculations we are now undertaking.


In their 23 November 1994 revised lien calculations, which we are asked to approve, Petitioner calculated the ratio for proration of attorney's fees and litigation costs as .82 ($820,384.85 / $1,000,000).  This calculation was performed before our Stone decision was issued.  We adopt the holding and reasoning set out in Stone.  Although the parties did not address the issue, it is apparent from the available evidence that Employee's medical costs and disability compensation will eventually exceed $1,000,000.
  Accordingly, we find the ratio for proration of attorney's fees and litigation costs is 1.0 ($1,000,000 / $1,000,000).  In other words, as a result of the high cost of Employee's ongoing medical care,
 Petitioners are responsible for 100 percent of Employee's attorney's fees.  


We find the net lien should be calculated as follows:


Gross lien
$820,384.85



plus PRs' fees & costs
+28,617.43

Total due PR
$849,002.28



less PRs' share of EE's costs
-21,302.67



less PRs' share of EE's fees
-325,906.21

NET LIEN
$501,793.40


Petitioners are ultimately responsible, of course, for Employee's medical care and PTD compensation.  Under the authority of AS 23.30.015(g), the excess remaining from Employee's $1,000,000 settlement must be "credited against any amount payable by the employer thereafter."  We find the credit against future benefits should be calculated as follows:


Settlement
$1,000,000.00


less EE's legal costs
-21,302.67


less EE's attorney's fees
-325,906.21

EE's net recovery
$652,791.12



less PRs' net lien 
-501,793.40

CREDIT
$150,997.72


In his 18 July 1994 letter, several months before we issued Stone, Mr. Choate calculated Petitioners net lien to be $535,673.57.  He issued a check to Petitioners in that amount.  Our calculations differ.  We find Mr. Choate overpaid Petitioners.  We find the overpayment should be calculated as follows:


Amount paid
$535,673.57



less net lien
-501,793.40

OVERPAYMENT
$33,880.17


Withhold 100 percent of PTD Compensation

AS 23.30.155(j) provides:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

(Emphasis added.)


Due to the medical care costs which accrued, Petitioners resumed paying for Employee's medical care on 1 January 1995.  (18 January 1995 Supplement to Petition and Notice of Intent to Rely.)  According to our calculations, Petitioners are entitled to a credit of $150,997.72, which Employee is obligated to pay before Petitioners must resume payment of Employee's medical care costs and PTD compensation.  We also determined Employee has overpaid Petitioners by $33,880.17.  Petitioners request that we authorize withholding 100 percent of Employee's PTD compensation until the credit against future benefits is recovered.  


We find AS 23.30.155(j) is not applicable in this case.  The settlement funds were generated as a result of a third party lawsuit, not an overpayment or advance payment by Employer.  Accordingly, we find that under as 23.30.015(g), Petitioners may withhold 100 percent of Employee's PTD compensation without our order.


We have insufficient information to determine if Employee has made other payments which would affect the credit we calculated.  We request that the parties confer for the purpose of resolving the payment and reimbursement issues.  We will retain jurisdiction to re-open the record to receive additional evidence about medical costs paid and PTD compensation withheld, and to resolve any disputes about the parties' responsibilities for the payment of Employee's benefits. 


ORDER

1.  Petitioner's net lien is $501,793.40.


2.  The credit against future benefits is $150,997.72.


3.  Employee has overpaid Petitioners by $33,880.17.


4.  We retain jurisdiction to re-open the record and resolve any dispute about the payment of Employee's benefits.


Dated at Juneau, Alaska this 29th dy of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                  


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley           


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael D. Jackson, employee / respondent; v. Tlingit-Haida Central Council, employer; and Alaska National Insurance Co., insurer / petitioners; Case No. 8908298; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 29th day of March, 1995.

                             _________________________________


                   Susan Oldacres

SNO

�








    �AS 23.30.015(e)(1)(A), (B), and (C) provide:


  (A)  the expenses incurred by the employer in respect to the action or compromise, including a reasonable attorney fee determined by the board;


  (B)  the cost of all benefits actually furnished by the employer under this chapter;


  (C) all amounts paid as compensation and second-injury fund payments. . . .


    �As of November 1994, they already exceeded $820,000.


    �An attachment to Mr. Batchelor's 13 July 1994 letter indicates Insurer is paying $9,000 per month just for Employee's room and board at the Phoenix Rehabilitation Center.


    �In the tables which follow, "PR" refers to Petitioners, and "EE" refers to Employee. 







