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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DWIGHT CREWS,
)



)


Employee,
)
INTERLOCUTORY


   Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9229489



)

UIC CONSTRUCTION,
)
AWCB Decision No. 95-0086



)


Employer,
)
Filed with AWCB Fairbanks



)
March 29, 1995


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


   Petitioners.
)

                                   )


This petition to suspend workers' compensation benefits under AS 23.30.095(d) was heard at Fairbanks, Alaska on March 23, 1995.  The employee represented himself by telephone from Barrow, Alaska.  Attorney Joseph Cooper represented the petitioners.  The record closed at the end of the hearing.


It is undisputed the employee suffered a work-related dislocated shoulder while working for the employer on November 20, 1992.  After seeing his family practitioner in Barrow, Pedro Perez, M.D., the employee sought surgical treatment from orthopedist Robert Gieringer, M.D., in Anchorage.  On May 13, 1993, Dr. Gieringer performed a Mumford arthroplasty on the employee's left shoulder.  After the condition did not improve, Dr. Gieringer performed a Weaver-Dunn reconstruction on the employee's shoulder on September 16, 1993.  Still the employee's shoulder condition did not improve, and by November 1993, Dr. Gieringer recommended a third surgery.  The employee declined.


On March 30, 1994, the insurer referred the employee for an employer-sponsored examination with orthopedist J. Michael James, M.D., who diagnosed, "1. Surgically treated left acromioclavicular joint arthritis/tendinitis with limited success; 2. Right acromioclavicular joint arthritis; and 3. Unrelated severe hypertension."  Dr. James recommended a home exercise program and said he doubted the employee could return to work as a laborer.


At hearing the employee testified he did not wish to undergo additional surgical treatment by Dr. Gieringer because he no longer trusted his judgement or recommendations.  He testified he also approached all other orthopedists in Anchorage, outside Dr. Gieringer's clinic, but all others refused to provide further treatment.  Accordingly, he resolved to simply live with his condition.


After his testimony, the defendants agreed the employee could reasonably refuse to undergo additional surgery.  Nevertheless, the defendants asked the employee to identify his current treating physician.  The employee stated he had returned to Dr. Perez for a cortisone injection and was satisfied with Dr. Perez's treatment.  Accordingly, the employee said Dr. Perez should be considered his current treating physician.


With the employee's declaration of his treating physician, the defendants also asked the employee to agree to actively participate in the pending reemployment process.  The employee said he had done everything requested to this point and would continue to do so.  With these agreements the hearing concluded.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.050(f) reads, as follows:


(1) If an application or petition has been filed and the parties agree (A) that there is no dispute as to any material fact, (B) to the dismissal of the claim or petition, or (C) to the dismissal of a party, a stipulation signed by all parties may be filed, consenting to the immediate issuance of an order based upon the stipulation.


(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing.


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.


Based on the record before us, and in the absence of evidence to the contrary, we find the parties' stipulation, that Dr. Perez is the employee's treating physician and that the employee will cooperate with the reemployment process resolves the issues presented at the instant hearing.  We find no reason to relieve the parties of this stipulation.  Accordingly, we conclude the petitioners' petition to suspend benefits must be denied.


ORDER

The petition to suspend workers' compensation benefits is denied and dismissed.


Dated at Fairbanks, Alaska this 29th day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown          


Fred G. Brown, 



Designated Chairman



 /s/ Ray Kimberlin          


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Dwight Crews, employee / respondent; v. UIC Construction, employer; and Industrial Indemnity, insurer / petitioners; Case No.9229489; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 29th day of March, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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