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We heard this claim for benefits on March 9 and 10, 1995 in Fairbanks, Alaska.  The employee was present, and is represented by attorney James M. Hackett.  The employer and the insurer are represented by attorney Ann S. Brown.  We closed the record at the hearing's conclusion.  This claim was heard by a two-member panel, which is a quorum under AS 23.30.005(f).  


At the beginning of the hearing, the employer objected  pursuant to 8 AAC 45.112 to the employee's late-filed witness list.  After hearing arguments and deliberating, the Board ordered the witness list stricken.  The Board could not agree whether to grant a continuance.  The parties were given approximately ten minutes to decide how to proceed.  At the ten minutes' expiration, the parties informed the Board an agreement had been reached.  The parties stipulated to allow the employee to call six specific witnesses from his original witness list of 17.  Subsequently, the employer withdrew its petition to strike the employee's witness list, and the hearing continued.  


ISSUE

Whether the employee's claim is compensable.  


EVIDENCE SUMMARY

The employee worked as a chef for the employer for approximately eight years prior to his industrial accident.  The employee claims an acute exposure to oven and grill cleaner (cleaner) occurred on May 23, 1993.  He asserts he was sprayed directly in the face with cleaner by a co-worker who was cleaning the corner of a wall he rounded.  In addition, the employee claims he was exposed to the same cleaner approximately two times per week over the course of his eight years of employment while cleaning the grill.  The employee complains of upper respiratory problems, including but not limited to:  1) toxic chemical mucositis;  2) sinusitis;  3) a deviated and perforated nasal septum;  and 4) increased coughing which aggravated a pre-existing 1988 back injury.  


After the May 23, 1993 cleaner exposure, Physicians' Assistant Gary Jones examined the employee.  P.A. Jones noted:  "Received rather large dose of oven cleaner vapors yesterday - has history of illness, voice loss and SOB [shortness of breath] when breathing oven cleaner fumes."  (P.A. Jones, May 24, 1993 report).  Subsequently, Richard P. Raugust, M.D., treated the employee.  Dr. Raugust noted:  


"Last Sunday a co-worker was cleaning a wall with a grill and oven cleaner which should not be used except in a well aerated area.  He walked into a cloud of it and started choking and coughing;  it burned his eyes and he started throwing up.  Since then his left ear has become "dead."  He has been coughing and wheezing.  His voice became hoarse.  He was placed on an inhaler at Clear by the medic but he now seeks further evaluation.  Apparently this chemical has been used to clean up around the kitchen in the past and he may have developed an allergy to it, as well, since he's been exposed to it in lesser amounts in the past.  


On examination Dr. Raugust noted:  


Ear canals, tympanic membranes and tuning forks show maybe a slight retraction of the drum on the left; Weber is to the left.  No fluid in the middle ear.  Nose shows a large, moderately sized perforation of the nasal septum.  The patient denies any use of nasal sprays or recreational drugs or trauma to the nose.  Sinus transillumination is decreased over the left maxillary.  Oral exam is normal.  Nasopharynx, hypopharynx, and larynx show some edema of both vocal cords and he is very gaggy and we had to do topical anesthesia before we could see the cords;  they move fine but there's definitely quite a bit of edema.  Neck shows no lymphadenopathy or masses.  

(Dr. Raugust, May 28, 1993 report).  


After the May 23, 1993 exposure, Dr. Raugust and the employee attempted to convince the employer to supply respirators for the employee's using the cleaner.  Dr. Raugust noted:  "And, as I have stated on several forms and letters previously, Mr. Gentleman was to be provided with a `respirator' if he was to work around the caustic substance that was causing his symptoms."  (Dr. Raugust, October 29, 1993 letter).  


Dr. Raugust later noted:  "Since we saw him on May 28 with toxic chemical burns and secondary laryngitis from his oven cleaner, his company has not provided the workers with respirators but only little paper masks like one would use for dust."  (Dr. Raugust, July 7, 1993 report).  The employer terminated the employee August 26, 1993. 


On December 14 and 15, 1993, the employee was seen in Denver, Colorado for an employer's independent medical examination pursuant to AS 23.30.095(e).  The following physicians examined the employee:  Scott A. Burke, M.D., P.C.;  Erik W. Kreutzer, M.D., F.A.C.S.;  and Lawrence Repsher, M.D.  In addition, the employer's physicians screened the employee for possible drug abuse.  


Dr. Burke examined the employee to evaluate back and leg pain and its relation, if any, to his exposure to the cleaner.  Dr. Burke stated:  


The patient has a normal examination.  I do not see any reason why we need to do any further testing really. . . . He certainly is not a surgical candidate in any way, given his entirely normal examination. At this point in time, I would not restrict him any further than he was after his original fusion. . . . I do not find any evidence of ongoing radiculopathy, instability, spinal stenosis, or other discogenic pain generators.  

(Dr. Burke, December 14, 1993 report).  


Dr. Kreutzer examined the employee to evaluate his upper respiratory problems, in particular, his nasal septal perforation.  Dr. Kreutzer concluded:  


The patient has a history of head trauma and facial trauma although he doesn't feel it was significant.  Although he denies intra-nasal or other illegal drug use, his recent drug screen of December 14, 1993 is positive for THC, and derivatives of cocaine.  Mr. Gentleman alleges his nasal septal perforation was a result of exposure to volatile chemicals.  


Since the patient was "exposed" to sodium hydroxide vapors on May 23, 1993, and was seen five days later to have a mature nasal septal perforation, it is virtually impossible that this had formed and matured over a brief course of five days.  Furthermore, the patient has had a recent toxicology screen positive for cocaine, and the intranasal use of this drug is of course associated with formation of nasal septal perforations.  

(Dr. Kreutzer, December 28, 1993 report).  


Dr. Repsher also examined the employee on December 14 and 15, 1993 to evaluate upper respiratory problems, and summarized his medical records back to 1953.  Dr. Repsher listed his impressions of the employee:  


Impression:  


1.  No evidence of a clinically significant chemical inhalation or contact on 23 May 1993, or at any other time.  


2.  No evidence of any upper or lower respiratory disease that could be related to contact with Spartan Oven and Grill Cleaner.


3.  Nasal septal perforation, probably secondary to trauma and/or cocaine addiction.


4.  Mild COPD secondary to long history or cigarette smoking.  


5.  Addiction to cocaine and marijuana and possibly alcohol.  History of suspected analgesic abuse.  


6.  Probable malingering, consider serious underlying psychologic problems of unclear nature.  


7.  Status post 3-level lumbar spine fusion.


8.  Dyslexia, by history.


9.  History of hepatitis, resolved.  


   Comment and recommendations:  As the result of the above, it is my opinion that Mr. Robert Gentleman, Jr. does not now and never has had any upper or lower respiratory impairment or disability as a result of his employment by ITT, Felec Services at the Clear Air Force Base as a result of his work as a chef and potential exposure to Spartan Oven and Grill Cleaner.  It is also my opinion that he has had no aggravation of his low back problems as the result of his potential exposure. . . ."

(Dr. Repsher, December 16, 1993 report at 7).  Dr. Repsher corroborated his testimony at the hearing March 9 and 10, 1995. 


Beth A. Baker, M.D., F.C.C.P., F.A.C.P., examined the employee on June 4, 1994 pursuant to a Board-ordered independent medical evaluation (IME).  In pertinent part, Dr. Baker concluded: He has had a history of recurrent bronchitis for years.  I suspect this is related to cigarette abuse.  On reviewing his pulmonary functions tests and x-rays, I do not find objective evidence to suggest a chemical pneumonitis.  I suspect he had an upper airway irritant affect from his chemical exposure.  I do not believe he sustained an acute or chronic pulmonary problem from this exposure. 

(Dr. Baker, June 10, 1994 report).


Douglas G. Smith, M.D., examined the employee on June 7, 1994, pursuant to an IME to determine the relationship of the employee's back condition to his cleaner exposure.  Dr. Smith could not pin-point the cause of the employee's back condition.  In his July 12, 1994 report at 7, Dr. Smith noted:  


   The underlying medical cause for the lumbosacral fusion apparently was an injury which was historically sustained in approximately 1988, with the surgery being done in 1990. . . .  


   The underlying medical cause for the respiratory symptomatology, including the coughing, is not clear to me, and that controversy will have to be resolved by some other medical expert or administrator. . . .


   It is not absolutely clear to me, after reading the medical records, when the coughing became an issue and became associated with back pain. . . . I would say that it is possible that there was back pain related to coughing prior to September 27 of 1997 . . . . If the records are accurate, it would seem that this aggravation, which may have occurred in September of 1993, was most likely resolved by December of 1993 when Mr. Gentleman was seen by Dr. Burke.  


David D. Beal, M.D., F.A.C.S., examined the employee on August 24, 1994, also pursuant to an IME.   In pertinent part, Dr. Beal noted:  


He has a chronic pulmonary condition with an ongoing cough.  His hoarseness never recovered from exposure in May 1993.  The patient has no other significant problems noted. . . . He smoked some marijuana during the Vietnam era but no other recreational drugs have been used.  Now that he is not lifting his back is back to normal, his cough is less, and he is not working much.  The patient does not drink, smoke or use excessive coffee.  He did smoke from age 20, quitting from time to time, quit once prior to this incident, and after the incident occurred. . . . Besides the chronic sinusitis, he has chronic laryngitis with polypoid degeneration and leukoplakia of the vocal chords.  It is significant and creating hoarseness.  The sinusitis and the problems with the larynx certainly would be related to a chronic allergic condition.  One could be allergic to the chemicals this gentleman was exposed to however there is no way to verify this.  We can only determine this by history where he seemingly had an allergic response to this chemical however, I do believe that this is a possibility.  His other problems could have other etiologies such as smoking and use of drugs.  

(Dr. Beal, August 24, 1994 report).  


The employer deposed Dr. Raugust, the employee's treating physician, on October 26, 1994.  Dr. Raugust testified as follows:


   Q.  If you knew that Mr. Gentleman was someone who suffered from chronic sinusitis and chronic coughing episodes prior to his work with ITT Federal Services, would that change the basis of you opinion that you've given today?


   A. No. Because nobody's asked me any opinion, particularly, yet today, but I don't know how long he worked for these people.  Did he work for them for the entire eight years that he was a Clear using that cleaner? Or was that just -- because ....


   Q.  Let me see if I can get you his pre- . . . .


   A.  ....I don't know what his work history was, other than at the time when I first saw him.  But I know that he had a perforated septum, and I know that that, in and of itself, would cause a lot of nasal type symptoms.  And I don't have any idea how long that had been present.  


   Q.  So, you're not testifying that you think the perforated septum is the result of the incidence -- the incident with the Spartan Oven Cleaner?


   A.  No.  No, that's never been a contention.

(Dr. Raugust Dep. at 27).


Dr. Raugust continued:


   Q.  And again, you -- he told you he tested . . . .


   A.  He denied it.  We asked, and he denied, and then he said he tested positive.  So I know what the test showed in Denver.  


   Q.  Okay.  Do you have an opinion with respect to Mr. Gentleman' credibility?


   A.  Suspect.  

(Id. at 39).


   Q.  Okay.  And in reporting this, did you -- were you necessarily adopting Mr. Gentleman's viewpoint, or were you simply reporting what your patient had told you?


   A.  No, I was -- I had enough doubts about Mr. Gentleman's credibility that I thought some expert in the field of public health would be an appropriate person to see what's going on down there. . . .

(Id. at 46).  


At the March 9, 1995 hearing, the employee called two toxicologists to support his claim.  Bart Ziegler, Ph.d., and Thomas F. Schrager, Ph.d., D.A.B.T. testified telephonically.  


Mr. Ziegler testified the employee's exposure to the cleaner, which contains sodium hydroxide, aggravated or exacerbated his pulmonary problems.  Mr. Ziegler testified the cloud of steam that arose during the grill cleaning process contained water vapor, grill material (food particles) and chemicals, in particular sodium hydroxide.  Further, he testified he was surprised there was no apparent eye irritation or skin burns, and admitted the employee's long history (25 years) of smoking likely made him hypersensitive to the cleaner.  


Mr. Schrager testified the steam from the grill contained significant amounts of sodium hydroxide and other chemicals.  In addition, he testified that when the cleaner was applied to a hot grill, it would dry out and the powder left on the grill would float in the air in the form of dust.  Mr. Schrager testified this dust was inhaled by the employee.  


Dr. Repsher testified at the March 9, 1995 hearing that, according to the laws of chemistry and physics, the employee could not have inhaled sodium hydroxide from the grill.  Dr. Repsher explained that sodium hydroxide does not vaporize until it reaches a temperature of approximately 2000 degrees.  Thus, Dr. Repsher explained, it is not possible that the vapor or steam from the grill contained any sodium hydroxide.  Dr. Repsher discredited Mr. Schrager's dust theory as impossible and ludicrous.  


In addition, Dr. Repsher testified that, assuming the employee was exposed to the cleaner (either the May 23, 1993 incident, or the continual grill exposure), his skin or airway would have evidence of burns.  The employee has no evidence of burns indicating chemical exposure.  Dr. Repsher testified the employee's upper respiratory problems are caused by the employee's cocaine use and long history of smoking. 


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

In deciding the compensability of a claim, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


  The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury, aggravations or accelerations of pre-existing conditions, or combining with those pre-existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). 


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link. Id. "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Veco, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption:  1) producing affirmative evidence the injury was not work-related; or 2) eliminating all reasonable possibilities the injury was work-related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find the employee has established a preliminary link between his condition and his employment.  Dr. Raugust's initial chart note indicated the employee received a rather large dose of oven-cleaner vapors.  Further, the testimony of Mr. Ziegler and Mr. Schrager support the employee's claim.  


We also find the employer has presented substantial evidence to overcome the presumption.  We base this determination on the diagnoses of Dr. Repsher, Dr. Burke, Dr. Kreutzer, Dr. Smith, Dr. Baker, Dr. Beal, and the employee's treating physician, Dr. Raugust.


Because we find the employer has presented substantial evidence to overcome the presumption of compensability, the employee must prove all the elements of his claim by a preponderance of the evidence.  We find the employee has failed to do so.


The employee relies on the toxicological evidence to support his claim.   We discount the evidence of Mr. Ziegler and Mr. Schrager, as they are not medical doctors, and neither have  seen or examined the employee.


We find the overwhelming medical evidence is contrary to the employee's claim.  The medical records indicate that the employee smoked between one-half and three packs of cigarettes per day over a twenty-five year period.  In addition, the employee tested positive for marijuana and cocaine.  The employee denies drug use.  Based on the test results, and Dr. Raugust's testimony, we find the employee is not a credible witness (AS 23.30.122).  


We find the testimony of Dr. Repsher, Medical Director of Lutheran Medical Center's Occupatiuonal and Environmental Lung Disease Program, most credible.  We find the employee's respiratory problems are unrelated to his work with the employer.  Accordingly, any aggravation of his back condition due to coughing is also not work related.  


We find the employee has failed to prove all the elements of his claim by a preponderance of evidence. Thus, we conclude the employee's claim must be denied and dismissed.



ORDER

The employee's claim for compensation is denied and dismissed.


Dated at Anchorage, Alaska this 30th day of March, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ John Giuchici             


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert J. Gentleman, employee / applicant; v. ITT Federal Services Corp., employer; and Pacific Employer Ins. (CIGNA), insurer / defendants; Case No. 9310568; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of March, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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