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We heard the employee's claim for permanent total disability benefits and attorney's fees on January 19, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney Joseph A. Kalamarides.  The employer was represented by attorney Constance E. Livsey.  The record remained open at the conclusion of the hearing for the submission of the deposition of Stephen M. Raffle, M.D., and the employee's amended affidavit of attorney's fees.  The record closed on March 3, 1995, the first regularly scheduled hearing date this panel was able to meet and deliberate after the receipt of the deposition and the amended affidavit.


ISSUES

1.  Whether the employee is permanently and totally disabled.


2.  Whether the employees is entitled to actual attorney's fees, under AS 23.30.145(b) for past legal services rendered, and statutory minimum attorney's fees on all future compensation under AS 23.30.145(a).


SUMMARY OF THE EVIDENCE

It is undisputed the employee was working for the employer as a production operator and crane operator on a monopod in Upper Cook Inlet when he suffered a work-related injury on May 31, 1989.  The employee was standing outside of a pressure vessel when it blew up and he received second and third-degree burns over 30 percent of his body.  He was treated at the Thermal Unit at Providence Hospital in Anchorage for 23 days receiving skin grafts on his hands and arms.  (Report of Paul L. Craig, Ph.D, dated 6/7/94 at 1).  


On August 23, 1989, the employee was released by his treating physician to return to light duty work and he returned to his home in Kenai.  (Report of Stephen M. Raffle dated 11/12/93).  In October 1989, the employee returned to full-time work on the employer's monopod platform.  (Report of Dr. Craig dated 6/7/94 at 2).  However, the employee began having trouble at home and on the job with "terrible ups and downs."  (Id.) He did not feel he was able to perform his job duties efficiently or safely.  


The employee's psychiatric symptoms developed gradually.  (Dr. Raffle's report at 2).  He reported his first symptom was depression.  He explained that for the preceding 22 years he had worked on the monopod and was esteemed by his co-workers due to conscientiousness and ability.  He worked seven days on the monopod  and then had seven days at home.  The employee explained that he experienced depression while on the monopod but it would lift at home.  As time went on, other symptoms became associated with his depression.  He reported increased apprehension, a shortening of his attention span, irritability, nervousness, jitteriness, and difficulty relaxing.  He felt he was not carrying out his duties as well as he thought he should and, as a result, his co-workers were losing respect for him.  (Id. at 2-3).  Regarding his relation with his ex-wife who still lives with him, he mentioned he was becoming more argumentative, more irritable and more withdrawn from her.  (Id. at 3). The employee started to experience recurrent nightmares about the burn injury during which he would scream, holler, and thrash about in bed.  He reported that because of these experiences, he and his wife began sleeping apart.  He commented that because of the nightmares, his wife kept her bedroom door locked because she was scared of him.  


Dr. Raffle reports that by January 1991, the employee believed his symptoms were out of control.  (Id.)  By this time, he was having more flashbacks regarding the explosion and fire incident.  During these flashbacks, the employee was able to see the fireball which engulfed him and the fear and terror which accompanied that event.  He also experienced walking nightmares.  Dr. Raffle reports:  


By then he was having crying spells, was depressed each and every day, sleeping poorly, having intrusive nightmares about the traumatic event, was worried all the time, socially withdrawn from his wife, family and friends. He was having substantial difficulties with concentration, attention and memory, and was experiencing substantially decreased energy and initiative.

(Id.).


By January 1991, the employee's internal emotional problems were so substantial that he considered them beyond his control and more than he could reasonably bear and he sought psychiatric treatment.  (Id.)


On January 31, 1991, the employee saw David P. Schultz, M.D., a psychiatrist, for a psychiatric evaluation.  He was complaining of increased depression, feelings of worthlessness, difficulty concentrating, poor memory, and marked insomnia.  He told the doctor he had active suicidal ideation over the past few months and had thought about shooting himself with a gun. Dr. Schultz came up with a working diagnosis of  Post Traumatic Stress Disorder (PTSD), and this condition occurred following his physical injury and close call with death on May 31, 1989. (Dr. Schultz' report dated 1/31/91).  The employee started seeing Dr. Schultz on a once a week basis and then on once a month basis after the first evaluation.  Because Dr. Schultz has been treating the employee from January 31, 1991 to the present, we briefly note the essence of his visits as follows:


2/12/19  


Sleep improved with medication but no improvement with concentration, depression, and memory problems.


2/26/91


Difficulty sleeping at work.


3/12/91  


Tricyclic antidepression Pamelor prescribed.


3/28/91  


Suffers insomnia and nightmares on platform.


4/9/91 


Mental status shows some improvement and mood is improved.


4/23/91  


Benefits from medication; mood has improved.


5/7/91 


Gets anxious before returning to work; able to function at work.


6/4/91 


More depression and insomnia at work; becomes anxious at work; wanders to accident location; has a sense of hopelessness; and while denying active suicidal intent or plan, a suicide plan established.


6/18/91  


Suffers insomnia and trapped feeling at work; has a very pessimistic and gray outlook over everything in his life; feels work performance is failing and not get along well with co-workers, but still able to function at work.


7/2/91


Work goes pretty well; tends to be an avoidant personality with few friends.


7/30/91


Work goes well; attitude and mood improved; notes dizziness at work bending over pumps; and still problems sleeping at work.


8/27/91  


Continues treatment for PTSD; sleep problems at work; mood improved with occasional flashbacks related to accident; and dizziness when changing posture.


9/23/91  


PTSD cause of chronic insomnia at work.


10/22/91  


Difficulty sleeping at work; enjoys working as a crane operator; and depression returns with cut back of Pamelor.


11/19/91  


Insomnia on platform still a problem.


1/27/92  


Quite depressed because he made a mistake at work and broke a pump; has low self-esteem; trouble sleeping at work; has dizziness with increase of Pamelor; and Prozac prescribed.


2/24/92 


Prozac causes sleep problems; and he has anticipatory anxiety when getting to return to platform.


3/9/92  


Increasing stress at work with conflict with supervisor; became very angry and panic stricken by the situation; and continues to suffer symptoms of PTSD.


3/23/92  


Pamelor best treatment of chronic depression and nightmares associated with explosion; still finds himself wandering to explosion site for unknown reason.


4/20/92  


Sudden mood change from seeing someone burned on the news; wakes up startled from nightmares.


5/4/92  


Continues with insomnia and flashbacks.


5/28/92  


Dr. Schultz talked to employer's physician about transferring Smith to a land job.


6/15/92  


Smith transferred to land based job.


9/2/92 


In letter to Constantine Gean, M.D., Dr. mentioned Smith had a depressive facies, and was tearful and quite frightened at the prospect of having to work around gas and gas lines on land; mentioned Smith having some intermittent suicidal thoughts and intermittent feelings of hopelessness; and recommended medical retirement because he doubted Smith would be able to return to work on platforms or any situation which would be symbolic, reminiscent or precipitate the previous explosion and resulting trauma.


9/29/92 


Smith on medical leave and improvement with nightmares and flashbacks by not being around oil and gas fields.


10/30/92  


Put on medical leave indefinitely and condition is better; continued psychotherapy and medication management needed indefinitely.


11/30/92  


Smith was advised that he was not ready for any type of rehabilitation.


12/30/92


Despite medications, Smith continues to have flashback and nightmare problems; screams out in the night.


1/27/93


Is anxious during the day; filled out case management report and sent it in; does not feel he could deal with stress of work situation, clearly not around oil field equipment.


3/2/93


Psychological disorder is the cause of a major impairment and disability at this time; he will never be able to work around oil fields again.


5/4/93


When talking to former co-workers, he experiences flashbacks; is permanently and totally disabled from his PTSD.


6/3/93


Meets almost every diagnostic category of PTSD; has severe chronic PTSD which results in a permanent and total disability; functions at a marginal level but continues to have relationship problems, social isolation, exaggerated startle response, insomnia, flashbacks, and emotional numbing.


8/11/93


Doctor filled out report to insurer stating Smith was totally disabled and not a candidate for further rehab services; applied for Social Security Disability.


10/7/93


Wife tells him he has been yelling out at night, but he does not remember.


11/12/93


Dr. Raffle issues a report regarding a psychiatric evaluation he performed on Smith on 10/24/93.


12/14/93


Wife tells him he has been crying out at night waking her up, but he does not remember.


1/13/94


Doctor reviewed Dr. Raffle's 11/12/93 evaluation and disagrees that Smith can return do crane operating -- medication makes him a risk for such work; has had a lot of stress and has blown up at his wife.


2/25/94


In letter to Kalamarides in reference to Dr. Raffle's evaluation; doctor states he disagreed regarding Smith's ability to participate in voc rehab because his chronic permanent condition severely impacts his capacity for employment.


6/7/94


Dr. Craig performs a second independent medical examination.


8/8/94


In a letter to Kalamarides in reference to Dr. Craig's report, doctor states he disagrees that Smith can return to work, especially as a truck driver -- out of the question because of medication.


8/2/94


Suffers from severe, chronic PTSD and is undergoing psycho therapy, and taking antidepressants and anti-anxiety medications.


As noted above, Dr. Raffle performed a psychiatric evaluated the employee on October 24, 1993.  In his report, he stated he had examined the employee, reviewed his medical records prior the examination and administered psychological tests.  He concluded the employee had a psychiatric illness or condition of PTSD, depression not otherwise stated and avoidant personality disorder.  The May 31, 1989 incident was a substantial factor in bringing about the PTSD and depression.  Dr. Raffle felt the employee has a permanent impairment as a result of his psychiatric condition.  Regarding evidence of total impairment, the doctor took into account four considerations.  In this regard he states:


Activity of Daily Living.  His activities of daily living are within normal limits for him He maintains self-care, personal hygiene, communication, ambulation and attains all normal living postures.  He also engages in travel, sleep and usual social and recreational for him.  Essentially, no restriction exist here.


Social Functioning.  His social functioning is within normal limits.  He is able to get along with others as well as ever.  Any impaired social functioning is a function of his underlying personality shortcomings and not a function of his Post Traumatic Stress Disorder or Dysthymic Disorder.  He is able to engage in cooperative behaviors, considering the feelings of others and responding appropriately to persons in authority.


Concentration, Persistence and Pace.  [I]n this area, he has some complaints about diminished pace as well as concentration and persistence.  His concentration problems are mild, and his persistence is mainly diminished by virtue of his depression, i.e., he gives up more easily than he would have in the past. . . . His short-term memory is in tack.  Concentration problems are deemed mild because his forgetfulness is only occasional and his distractibility workable.


. . . .


[H]e is totally disabled from returning to his former line of work.  However, he is able to be retrained, because his general adaptability is excellent as long as he is not put in a situation reminiscent of the monopod.


Special Consideration.  Structured setting are not particularly troublesome for him as long as they do not resemble the traumatic situation.  Medications he is receiving are not interfering with his functioning as described above.  As stated in this summary, he is able to engage in vocational rehabilitation.  He does have some lack of motivation due to his fears that once retraining is completed he will have difficulty finding employment due to age.  This, however, is not, in my opinion, a feature of disability, but rather a function of his own perception of the labor market.  His perception may or may not be true, and of course, depends in the marketplace for those particular skills for which he is retained.


Overall, his impairment is mild as long as retraining and/or occupation does not resemble his former occupation.  The impairments which persist are compatible with most useful functions.  Thus, this a Class-II impairment.


In conclusion, Dr. Raffle stated it was his medical opinion the employee was, at that time, psychiatrically capable of returning to work as a crane operator, but not in an oil field.  He also noted the employee expressed interest in being a commercial truck driver. 


Because there was a medical dispute regarding the degree of the employee's disability between Dr. Schultz, the employee's attending physician and Dr. Raffle, the employer's independent medical evaluator,  Paul L. Craig, Ph.D, was selected by us to conduct a second independent medical evaluation.  (AS 23.30.095(k)).  Dr. Craig performed neuropsychological evaluation on June 7, 1994 and filed his report on July 14, 1994.  In his report, Dr. Craig noted that a clinical interview was conducted, and medical records were reviewed.


From the interview, Dr. Craig wrote:


Sleep is described as poor. . . . Libido is reportedly diminished.  The patient admitted to some tearfulness.  He stated that his mood has been anxious and depressed since the injury. . . . The patient admits to some suicidal thoughts.  He indicated that he has practiced loading a .357 Magnum handgun while engaging in suicidal ideation. . . . The patient stated that he kept a gun by his bed in the past, but quit doing that more recently.  The patient stated, "I'm not sure if I want to stay alive."   He denied hallucinations other than the flashbacks mentioned previously.  He denied delusions.  The patient stated that he worries about his daughter and wife, but is not frankly paranoid.


When asked about return to work, the patient responded, "What can I do?  I'm 57, not educated, what can I do?"

(Report of Dr. Craig filed 714/94, at 5).


Dr. Craig's primary diagnosis was,  "Post-traumatic stress disorder with acute onset.  He felt the patient's depression was one symptom within the larger context of this post-traumatic stress disorder."  He recommended the employee have monthly psychiatric appointments in perpetuity based on his persisting symptoms.  The doctor was of the opinion the employee lacked motivation to return to work which was not a basis for concluding he was permanently and totally disabled.  Dr. Craig stated,  "Post-traumatic stress disorder is a disturbing and unfortunate condition.  However, these symptoms are treatable and manageable."  The doctor also noted,  "Unfortunately, the patient is not focused upon management of his post-traumatic stress disorder symptoms for the purposes of vocational rehabilitation.  Rather, he seems to be quite committed to being psychiatrically disabled, especially when required to engage in any activities other than those that he personally has chosen to pursue."  He believed the employee was capable of a return-to-work program with the exception of programs involving oil field service or crane work.  


Dr. Schultz was deposed on December 5, 1994.  He reconfirmed the information contained in his numerous clinical notes as outlined above.  Regarding Dr. Raffle's report, the doctor commented that he took issue with very little of the report except for several of his conclusions.  (Dr. Schultz' dep. at 28).  First, Dr. Schultz disagreed with Dr. Raffle's assessment that the employee's "activities of daily living are within normal limits."  He states:


[I] would say that Joe's social life is extremely restricted, that he does no recreational activities.  He spends all of his time at home trying to do a few things in the house or in the shop.  The only people he visits, I -- as I know him is his daughter occasionally, and that's usually with his wife present.  That he doesn't go to any activities in the community, and he doesn't keep up with any of his former coworkers.  In fact, when he sees one of his other coworkers, say if he's gone to the store or something, he becomes extremely anxious around them.  He continues to have marked difficulties with his sleep.  They get better sometimes, and of course I don't want to discount treatment and I hate to says that he's not making any progress, but it's very slow, and his sleep patterns can vary from total insomnia with marked nightmares and panic to a restful sleep, but I don't think that's normal . . . .

(Id. at 33).


Dr. Schultz also was critical of Dr. Raffle's assessment that the employee's social functioning was within normal limits.  The doctor stated:


[O]bviously, the types of social functioning that Joe has demonstrated or has had over the past several years has been quite impaired.  He doesn't get along well with others.  He -- in fact when he goes -- when he's gone over to the offices to try to take care of some of this paperwork [workers' compensation forms], and so on, he gets extremely angry.  He gets angry on the phone.  He has difficulty dealing with authority figures or anyone -- anyone that's even symbolically related to the company.  He doesn't have any friends.  He and his wife don't get along.  She's seeing a psychiatrist.  And there have even been times when, in the past, oh, within the past 6 months, where he's had to -- he's had to leave the house for fear that he might lose control and hurt someone.  He [Dr. Raffle] -- I don't know what types of cooperative behaviors we're talking about.  I don't know that Joe does anything cooperatively with anyone.

(Id. at 35).


Next, Dr. Schultz disagree with Dr. Raffle's conclusions regarding concentration and attention.  He feels the employee has had a lot of trouble with his concentration and attention.  He noted the employee is not able to take on many tasks and has difficulty with even simple things like filing out forms.  (Id. at 36).  The doctor notes,  "He's not used to -- he doesn't like being in a closed room with another person.  He feels like he's suffocating.  He starts getting panic struck by that . . . .  


Fourth, Dr. Schultz commented that he disagreed with Dr. Raffle's conclusions under "Special Considerations."  Regarding Dr. Raffle's reference to medications, Dr. Schultz notes:  


Every effort was made to try to keep the medications from interfering with his functioning, but it was an on-going concern regarding the effect of drowsiness, dizziness, light headedness, stooping down - standing up, those types of situations and how that would interfere with his functioning, and certainly that -- every effort was being made to try to keep medications from -- and then of course the effects on -- of the sedative hypnotic medication in the event there's some type of emergency.

(Id. at 37-38).


Finally, Dr. Schultz explained why he differed from Dr. Raffle's assessment the employee was capable of participating in vocational rehabilitation by testifying:


[J]oe has difficulty . . . interacting with supervisors, with authority figures.  He has difficulty with his concentration.  He is -- he has difficulty with his short-term memory.  He has difficulty taking on new tasks and learning new material . . . . I don't think that he can tolerate the stress of a work environment.  I don't think he can work with coworkers.  I don't think he can interact appropriately in a work environment.  I think he's -- I think that the presence of panic attacks makes it difficult for him to be in a closed area.

(Id. at 39-40).

Along these same lines, the doctor absolutely disagreed with the notion the employee could return to work as a crane operator, even in a non-oil field environment.  Dr. Schultz believes the symbolickness of operating a crane again would cause flashbacks and anxiety and participate a panic response.  (Id. at 40).  The doctor testified,  "I don't think he's opposed to the idea of vocational rehabilitation. . .  [I]t's my opinion based on what I know from him psychiatrically that he would be unsuccessful at retraining through voc rehab."  (Id. at 41).


As noted previously, Dr. Craig stated in his report that the employee was using threats of suicide behavior to manipulate people or use them as a deterrent for a return to work program.  Dr. Schultz did not see it that way.  He stated:


I think that Joe sees his future as rather bleak and empty anyway, . . . regardless of what occurs.  I think he as little focus on his future, and on -- on a number of occasions we've talked about what he should do if he becomes increasingly suicidal.  We've talked about calling me, going to the Emergency Room, coming in to see me, calling 911, talking to his wife, admitting himself to the hospital.  He's -- we've had him get his guns out of the house, his gun out of the house, as he was sleeping with -- or near it. . . . So I don't see that.  I mean it may have come up in his discussion with Dr. Craig that -- I mean, he may have brought that up, well, if -- you know, I -- if things don't work out, I'll kill myself.  I mean, that's maybe now Dr. Craig interpreted it.  I really don't see it that way.  I think that Joe -- it's not a lack of motivation to return to work.  I feel that he's very impaired by his condition and that he's actively suicidal at times, and that it's not just threats that he's trying to manipulate or use as a deterrent.

(Id. at 46-47).

For the reasons mentioned previously regarding Dr. Raffle's report, Dr. Schultz disagreed with Dr. Craig's assessment the employee was capable of being involved in vocational rehabilitation. 


The employee testified at the hearing that as a result of the 1989 explosion and fire, he has felt frustrated and defeated.  He stated he now avoids old friends and neighbors because he is embarrassed to have them see the condition he is in.  He commented that before the 1989 incident, he was good at and enjoyed doing projects around the house and in his work shop.  Now, however, he is so easily frustrated that he cannot do these things anymore.  The employee also stated he now suffers from forgetfulness.  He gives as an example of this the fact that he needs to make lists of ordinary things he has to do during the day.  Further, the employee that while he loves to read, he cannot remember what he has read.  He notes he checks out the same books from the library without knowing he already read them.  When asked about his ability to drive, the employee testified he no longer trusts himself.  He mentioned several incidents where he had, or nearly had, accidents while driving.  The employee stated he now has numerous periods of dizziness which last up to 30 seconds and make him sick to his stomach.


Peggy Smith, the employee's wife testified at the hearing and made a number of comparisons of the employee's life both before and after the fire.  She stated that before the fire, her husband was well liked and respected in the Kenai area.  According to her, friends and neighbors would always say hi when they saw him and children loved him.  She commented that he enjoyed boating and camping and often took people along with him when he engaged in these activities.  Mrs. Smith mentioned her husband also like to going hunting with his friends.  She also mentioned that before the fire incident, the employee enjoyed cooking and was good at it.  Finally, she testified that her husband was mechanically inclined and was very good at building, repairing, and fixing things around the house and shop.


Peggy testified that things have dramatically changed since the 1989 incident.  She stated her husband is now argumentative and not able to control his thoughts and emotions.  He is now confused and frustrated with his thought processes.  She notes her husband now experiences bad mood swings.  He has lost his sense of humor.  He no longer cooks or builds, repairs, or fixes things as he used to.  Because he is ashamed of his condition and lacks self-esteem, he becomes nervous around people and avoids them.  Being around a group of people now makes him nervous to the point of having panic attacks.  Regarding her husband's driving ability, she notes that he recently has been involved in two accidents.  Because she feels the employee now suffers from poor judgment, she will no longer ride with him and does not believe he should be driving anymore.  The witness also reported that her husband suffers from flashbacks, dizzy spells and insomnia, cannot walk very well, has difficulty concentrating  and, as a result, become extremely frustrated and angry, often cannot remember things or what he is doing, such as the books that he reads, no longer enjoys recreational activities, and has violent nightmares during which she has been physically injured.  The witness also stated she worries a great deal about her husband committing suicide.  She believes that it has been Dr. Schultz who has been able to calm her husband down, and thereby, has saved his life.


Also testifying at the hearing was Shannan Oyler, the employee's daughter.  She stated that before the 1989 incident, she and her father had a close relationship.  They would go camping and take long walks together.  She testified that since the accident, and particularly during the past six months, she has notice her father has lost interest in so many of the things he used to enjoy, including her and her mother.  She does not feel the closeness she once had with him.  Oyler commented she fears his driving because he often times becomes distracted.  She said her father gets angry and frustrated easily and often, a side of him that she did not experience before the accident.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Whether the employee is permanently and totally disabled.


In order to determine this issue we must consider AS 23.30.180(a) which states in pertinent part:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wage shall be paid to the employee during the continuance of the total disability.


"Disability" is defined in AS 23.30.265(10) as "incapacity because of injury to earn wages which the employee was receiving at the time of injury in the same or any other employment."


The Alaska Supreme Court in J.B. Warrack Co. v. Roan, 418 P.2d 986, 989 (Alaska 1966), stated:


For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonable stable market does not exists.  (Citations omitted).


In Alaska Intern. Construction v. Kinter, 755 P.2d 1103, 1105 (Alaska 1988), the court adopted the definition of "permanent" proposed by Professor Larson:


Permanent means lasting the rest of claimant's life . . . In addition, a condition that, according to available medical opinion, will not improve during the claimant's lifetime is deemed a permanent one. If its duration is merely uncertain, it cannot be found to be permanent.


With respect to the employee's claim, AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary that (1) the claim comes within the provisions of this chapter."  The court has extended the presumption of compensability to include a broad range of claims.  Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991) (vocational rehabilitation); Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991) (continuing care); Adamson v. Univ. of Alaska, 819 P.2d 866 (Alaska 1991) (medical benefits); Wien Air v. Kramer, 807 P.2d 471 (Alaska 1991) (continuing total disability).  In Carter the court stated: " Moreover, the text of AS 23.30.120(a) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  818 P.2d at 665. The court in Baker v. Reed-Dowd, Co., 836 P.2d 916, 919 (Alaska 1992) held:  "Once an employee is disabled, the law presumes that the employee remains disabled unless and until the employer introduces 'substantial evidence' to the contrary."  (Citing Olson v. AIC/Martin J.V., 818 P.2D 669, 672 (Alaska 1991).  Based on this authority, we conclude the presumption of compensability afford by AS 23.30.120(a) applies to claims for permanent total disability benefits.


The court has also held that before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and the benefits claimed.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  


If the employee presents sufficient evidence to establish the link, the presumption attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  The employer must present substantial evidence to overcome the presumption.  Miller v. ITT Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  (Id. at 1046).  


If the employer produces substantial evidence that the requested benefit is not work-related, the presumption drops out, and the employee must prove all elements of his claim by a preponderance of the evidence.  Wolfer 593 P.2d at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, we must first determine whether the employee established the preliminary link between the 1989 injury and his claim for permanent total disability (PTD) benefits.  We find that he has based on the fact that Dr. Schultz, his treating physician since January 1991, has reported and testified that the employee is permanently and totally disabled and is incapable of undergoing vocational rehabilitation because of his work-related injury.  Accordingly, the presumption of compensability attaches to his claim for PTD benefits.


Since the presumption attaches to the employee's claim, we must review the evidence and determine whether the employer has overcome it by substantial evidence.  We find the employer has carried this burden of production.  Dr. Raffle agreed with Dr. Schultz in that the employee suffers from PTSD and resulting depression brought about by the 1989 incident.  However, he believes his present problems are the result of a pre-existing avoidant personality disorder.  It is the doctor's opinion that the employee's activities of daily living and social functioning are within normal limits.  He found the employee's concentration problems were mild and his short-term memory was intact.  The employee's concentration problems were considered mild and his forgetfulness was only occasional and his distractibility workable.  The Doctor does not believe the medications the taking interfers with his functioning.  According to him, the employee's problems also stem from a lack of motivation.  Dr. Raffle concluded the employee was psychiatrically capable of retraining and returning to work in a non-oil field setting. 


Dr. Craig was in general agreement with Dr. Raffle.  He believes the symptoms the employee experiences from his PTSD are treatabale and manageable.  As did Dr. Raffle, Dr. Craig feels the employee's problems stem from a lack of motiviation to be retrained and return to work.  He also concluded the employee was capable of a return-to-work program as long as did not involve oil field service or crane work.


With the employer overcoming the presumption of compensation by substantial evidence, we must determine whether the employee has proven all element of his claim for PTD benefits.  Based on the clinical notes and testimony of Dr. Schultz, and the testimony of the employee and  his wife and daughter, we find the employee has carried this burden of proof. In reviewing Dr. Schultz' clinical notes fron January 1991 to August 1994 and his testimony, we see a consistent history of the severe and chonic symptoms the employee has experienced as a result of his PTSD.  We find these notes document that the employee has experienced, and is experiencing now, problems with depression, concentration,  memory, insomnia, nightmares, flashbacks, mood swings, anxiety, suicidal thoughts, difficulty getting along with co-workers and superiors, lack of self-esteem, social isolation, exaggerated startle responses, crying spells, dizziness, anger, panic attackes, and stress.  After considering these matters, we agree with Dr. Schultz' assessment that the employee is permanently and totally disabled from returning to work or undergoing vocational rehabilitation.  It should be noted that Dr. Schultz was the employee's treating physican and observed him on monthly or by-monthly basis for over four years.  Drs. Raffle and Craig, while putting the employee through a myriad of tests, each only observed and evaluated him briefly on one occasion.  While not the only basis for agreeing with Dr. Schultz, we find it adds to the persuasiveness of his opinions.


Dr. Schultz' medical notes and reports as well as his deposition testimony do not reveal the entire picture, however. We also rely heavily on the lay testimony of the employee, his wife, and his daughter.  After listening to their testimony and observing their demeanor, we find them to be credible witnesses.  (AS 23.30.122).  Regarding the consideration of lay testimony, we look to Professor Larson who states:


In compensation law, the administrative-law-evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extendt to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other direct medical testimony -- the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the parctical schooling that comes with years of handling similar cases.


. . . .


To appaise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgment on the relation of the . . . injury to the disability, without analyzing in medical terms what the injury or disease is.  But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on these matters is inconclusive, indecisive, fragmented, inconsistent, or even nonexistent.  

2B A. Larson The Law of Workmen's Compensation. §79.50-51 at 15-426.128 (1993),(citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


We find these witnesses had knowledge of the employee's mental and physical condition before and after the accident.  They spoke earnestly about the symptoms brought about by the employee's PTSD and its resulting depression.  They detailed how his day-to-day life is devoid of hope, self-esteem, and meaningful relationship with his family and friends.  They explained how his life now is full of fear, anger, frustration, self-doubt, insomnia, flashbacks, and social isolation.  Based on the testimony of these three credible witnesses which confirms Dr. Schultz' opinions, we find the employee to be permanently and totally disabled and entitled to benefits under AS 23.30.180.

II. Whether the employee is entitled to attorney's fee and legal costs and, if so, in what amounts.


The employee's attorney has filed an affidavit for actual fees in accordance with 8 AAC 45.180(d).  In it, the attorney requests $8,706.25 (49.75 hours x $175 per hour) for his sevices, and  $252.00 (3.15 hours x $80.00) for paralegal services. He also requests $1,846.01 for reimbursement of legal costs.  These requests are made under AS 23.30.145(b) which provides, in  essence, that when an employer resists the payment of benefits and the employee retains the services of attorney who successfully prosecutes his claim, he is entitled to reasonable attorney's fees and costs.


The employer has not objected to these requests, and, having considered the nature, length, complexity of services, and benefits to the employee
, we find the fees and legal costs to be reasonable.  Accordingly, the employee is entitled to $10,804.26 in attorney's fees and legal costs under AS 23.30.145(b)


The employee's attorney also request statutory mimimum attorney's fees under AS 23.30.145(a) on PTD benefits to be paid the employee in the future.  This subsection of §145, provides basically that a successful attorney is entitled to a minimum attorney fee based on 10 percent of what is awarded to the employee.  In Topmiller v. State, AWCB Decision No. 85-0010 (January 16, 1985), we held that the award of minimum attorney's fees under §145(a) is appropriated in the event they exceed actual fees awarded under §145(b).  Accordingly, the employer's attorney will be entitled to fees under §145(a) when they exceed the actual fees already awarded.


ORDER

1.  The employee is permanently and totally disabled and entitled to benefits under AS 23.30.180(a).


2.  The employee is entitled to attorney's fees and legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 3rd day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder      


Russell Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn          


S.T. Hagedorn, Member



 /s/ Cliff Koivisto         




Cliff Koivisto, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joe T. Smith, employee / applicant; v. Unocal Corporation, employer (self-insured / defendant; Case No.8911985; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of April, 1995.

                             _________________________________

                             Janet Carricaburu, Clerk
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    �  See 1C A. Larson, The Law of Workmen's Compensation, §57.13, at 10-64-66 (1993).


    �  See 8 AAC 45.180(d)(2).







