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This matter was set for hearing on the employee's claim for benefits on March 14, 1995 in Anchorage, Alaska.  The employee was present and represented by attorney William Erwin.  K & L Plumbing and Heating and State Farm Fire & Casualty Co. were represented by attorney Richard Wagg.  The record closed at the conclusion of the hearing.


ISSUE

Is the employee's neck problems a result of a work- related injury?


SUMMARY OF THE EVIDENCE

On March 10, 1993, James Moore, the employee, slipped and fell on the ice during the course and scope of his employment.  As a result of that fall, he suffered from severe left arm pain.  He sought medical treatment for the pain to his arm shortly after the injury.  A few months later he began complaining of neck pains.  He was diagnosed with carpal tunnel syndrome. (Horning July 13, 1993 letter).


In October of 1993 the employee underwent surgery for carpal tunnel syndrome.  (Mason October 13, 1993 report).   This surgery did not relieve the employee's neck pain.  (Mason October 21, 1993 report).  He was eventually diagnosed with cervical herniation and degeneration with radiculopathy.  On December 10, 1993 he underwent an anterior cervical fusion at C5-6 and C6-7.  That surgery was performed by Michael H. Newman, M.D.  (Newman December 10, 1993 report). 


The employee attributes his neck problems to the March 10, 1993 accident and therefore believes his medical expenses as a result of the neck injury should be covered under his worker's compensation claim.  The employer requested an examination by it's physicians prior to payment of the employee's claim.  


On February 17, 1994 the employer's physicians, John Dunn, M.D., and Leroy Dart, M.D., examined the employee.  These doctors reviewed the employee's medical records, examined him, and took an oral history.  During the examination, the employee reported no earlier neck problems.  Following the examination, Dr. Dunn and Dr. Dart concluded that the employer's neck injury was caused by his fall at work.  (Dunn February 17, 1994 report).


After that examination, the employer learned of an earlier neck injury suffered by the employee.  (Dunn dep. at 10).  In March of 1992 the employee "twisted his neck while working on scaffolding." (Thomas March 24, 1992 Physician's Report).  He sought treatment with John W. Thomas, D.C. Dr. Thomas findings on his first examination were: "Restricted C-Rot L&R 1/2, VP area positive on FC & SD tests, bilat Cs T&T, absent L biceps DTR, 1( shoulder tilt." (Id.). The employee received seven chiropractic treatments from March 11 through April 8, 1992.  Dr. Thomas diagnosed the employee with "bilateral cervical strain, concomitant C subluxation complex." (Id.). The record consists of four reports on Alaska Worker's Compensation Division forms.  


After the employer learned of the employee's earlier injury, it took Dr. Dunn's and Dr. Dart's depositions on June 22, 1994. Neither the employee nor his attorney were present.   Of particular relevance is the following exchanges:


Q: Let me ask you to assume certain hypothetical facts.  Let me ask you to assume that in 1992, Mr. Moore filed a Workers' Compensation Claim with the Alaska Workers' Compensation Board for an injury to his neck and his back.  Let me ask you to assume further that, when he was examined, the doctor at that time found that there was a loss of the normal cervical lordosis and that there was a loss of a biceps tendon reflex.  I'm not sure what side the loss of the biceps tendon reflex was on.  And assume further that I don't have all of the medical data of that incident at that time, that I just learned of it in the last few days.  


  Would that information be of significance to you in answering the question as to whether the accident in this case was likely to have caused a disc herniation in Mr. Moore?


A: Yes, it would.


Q: Okay. And how would that be of significance to you?


A: Well, it would make a difference in two respects.  One, that would be strikingly contradictory to the history given by the patient.  And unless he had forgotten, which seems unlikely, it would sound like the patient was misleading us in the history that we obtained.  


  Secondly, a very important part of our conclusion hinged on the lack of any history of a prior problem with his neck.  If he had a documented significant neck problem prior to the injury of 3/1/93, that would change my point of view.


Q: All right.  And if I asked you to assume that the hypothetical facts that I've given you are correct, would it be your opinion , to a reasonable disagree [sic] of medical probability, that the accident in this case did not cause his cervical disc herniation?


A: If he had what sounds like a documented disc herniation the year before, then it would be my feeling that the injury of 3/1/93 did not cause his disc herniation, that is correct.

(Dunn dep. at 11).


Q: Would it be fair to say that if what I have asked you to assume is true, that he had a Workers' Compensation claim in which he claimed benefits for a neck injury in 1992, that that would call into question his credibility as a historian with you?


A: Yes, on this point.


Q: On that point, that's right.


  And if you were to learn that the doctor who saw him at that time found an absence of a biceps reflex on the left would that have any importance for you?


A: Yes, it would because on our examination we found that he had an absent biceps reflex on the left.  And so we would conclude with this additional information which you have stated that if that were true and in fact he had an absent biceps reflex prior to the industrial injury of March 1st of 1993, then I would assume that his absent biceps reflex was as a result of that prior situation and not due to the industrial injury more likely than not.  

(Dart dep. at 8).


After Dr. Dunn reviewed a physician's report dated March 10, 1992, he submitted a letter to the employer on August 25, 1994 which states:


I can draw two conclusions from seeing this medical report.  The first is that the patient was not candid with Dr. Dart and myself during our examination of 2/17/94, in that he denied any previous problem with his neck whatsoever.  The second is that this is a tangible neck injury whereas the industrial injury of 3/1/93 does not really describe a neck injury.  


Taking these things into consideration, it would be my feeling, that in terms of medical probability, the patient's neck problem was more-likely-than-not not due to the industrial injury of 3/1/93.  

(Emphasis added.)


On January 12, 1995 both parties took the deposition of Dr. Newman, the employee's treating physician.  Dr. Newman had no opinion as to the cause of the employee's neck condition. (Newman dep. at 14).  After he made that statement, Dr. Newman was given Dr. Thomas's 1992 reports.  He, however, was not given an opportunity to comment on causation after reading these reports. (Id. at 25).


At the hearing, the employee testified.  He stated he did not tell Dr. Dunn and Dr. Dart about the 1992 injury because he believed the earlier injury was very insignificant, and therefore had forgotten about it.  He suffered only minor pain for a short period of time, and therefore never took time off  work.  He saw a chiropractor for only two and one-half weeks.  He believed this treatment was not necessary and stopped treatments after that time, despite his chiropractor's recommendation for additional treatment. He believed the chiropractor's request was merely a ploy for more money.  


The employee stated he did not feel neck pain until after his elbow pain subsided.  The first two months following the injury, the employee suffered excruciating elbow pain which masked any other symptoms.  For this reason, he did not complain of neck pain until months after the injury.


The employee was the only witness presented at the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In deciding this issue, we must apply the statutory presumption found in AS 23.30.120(a), which states in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


  The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury, aggravations or accelerations of pre-existing conditions, or combining with those pre-existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). 


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id. 


"[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link. Id. "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Veco, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption:  1) producing affirmative evidence the injury was not work-related; or 2) eliminating all reasonable possibilities the injury was work-related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


A pre-existing disease or infirmity does not disqualify a claim if the employment aggravated, accelerated or combined with the disease or infirmity to produce the disability.  Thornton, 411 P.2d 209 (Alaska 1996); Kessick v. Alyeska Pipeline Serv. Co., 617 P.2d 755 (Alaska 1980).  In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987), the court noted that an employee who has a degenerative condition can be expected to experience some degree of disability regardless of any subsequent trauma.  The injured worker "need only prove that 'but for' the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree."  Id.


We find the employee has established a preliminary link between the neck condition and the employment.  Dr. Dunn's and Dr. Dart's earlier report support the employee's claim. When he testified at the hearing, he stated he did not have neck problems prior to the March 1993 fall.  He believed the 1992 injury was insignificant and did not result in any permanent damage.  Based on this evidence, we find the employee has established the preliminary link between the neck condition and the employment.


We also find the employer has presented substantial evidence to overcome the  presumption.  We base this determination on the August 25, 1994 letter of Dr. Dunn finding the employee's injury not to be due to the March 1993 injury.


We must determine whether the employee has proven all the elements of his claim by a preponderance of the evidence.  The employee testified the 1992 injury was minor.  He only went for two and one-half weeks of treatment.  We find such short time significant.  He did not suffer any neck pain from April of 1992 until March of 1993.  We find this period of almost a year without seeking treatment is also significant.  If he had suffered permanent neck pain, we question whether he could go without treatment for such a long period of time.  The employee stated that the onset of his neck pain, which resulted in the December 1993 fusion, occurred shortly after his March 1993 injury.  Based on this evidence, and his sincerity and demeanor at the hearing, we find his testimony credible.  (AS 23.30.122).


We are also swayed by the February 17, 1994 medical report prepared by Dr. Dunn and Dr. Dart.  This report found the employee's neck problems to be a result of the 1993 injury.  These doctors reviewed voluminous medical records, did a thorough examination of the employee and wrote a lengthy report.  This report was detailed, clear and well-thought through.


Dr. Dunn later retracted this diagnosis after learning of the 1992 injury.  Dr. Dunn based his retraction on a March 1992 physician's report.  This report is not part of the record, and therefore, we do not know the contents of the report that changed Dr. Dunn's position.  Also, Dr. Dunn did not evaluate whether the 1993 accident aggravated, accelerated or combined with the employee's earlier condition to produce the employee's neck condition.  Thornton, 411 P.2d 209.


Under AS 23.30.095(e), AS 23.30.110(g), and 8 AAC 45.090 we can require an employee to be examined by a physician of our choice at Defendants' expense.  See also Pierce v. Service Electric, AWCB Decision No. 890094 (April 24, 1989).  Because of the reasons stated above, we find such an examination is the most appropriate course before making a determination in this case.


We give each party an opportunity to submit the names, addresses, and credentials of three orthopedic specialists to perform this examination.  We direct the parties to submit their lists within 30 days of the date of this decision.  If the parties wish, they may also submit a list of no more than five questions they would like answered by this physician.


We further direct the employer to amke two copies of all the medical reports in its possession relating to this case.  Included in this collection should be the March 10, 1992 report referred to by Dr. Dunn.  The copies are to be placed in two bound volumes, in chronological order, and each page numbered consecutively.


Within twenty days after the date of this decision, the employer must serve the copies upon the employee's attorney.  The employee and his attorney must review the copies of the medical records within ten days after being served.  The employee and his attorney must make sure all medical reports have been copied.  Within ten days after the employee and his attorney were served the copies of the medical records, the employee and his attorney must file the medical records with us together with an affidavit that they have reviewed the copies and they are complete.


After receiving the copies of the medical records, we will then send the copies together with a copy of this decision to the physician we select to perform the review.  We will not limit ourselves to the list of physicians the parties have submitted.  These will be some, but not all, of the questions we will ask the physician to answer:


1.  After a review of the 1992 reports prepared by John Thomas, D.C., what would be your diagnosis of the employee's neck condition at that time?


2.  Do you believe the employee suffered a permanent neck injury as a result of this 1992 injury?


3.  If the 1992 injury did not cause permanent injury, when did he recover from the 1992 incident?


4.  If the employee's 1992 injury caused permanent damage, do you believe the March 10, 1993 fall alone produced the need for a fusion?


5.  After reading Dr. Dunn and Dr. Dart's medical report, and then Dr. Dunn's August 25, 1994 letter redacting their earlier diagnosis, do you believe Dr. Dunn was justified on medical grounds alone in changing his opinion?  Please comment.


After the physician has submitted a report, the parties shall be responsible for filing another affidavit of readiness for hearing.  The parties may request us to hear this case on the written record.


ORDER

The parties shall proceed in accordance with this interlocutory decision.


Dated at Anchorage, Alaska this 10th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna,



Designated Chairman



 /s/ Florence Rooney          


Florence Rooney, Member



 /s/ Darrell Smith            


Darrell Smith, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Moore, employee / applicant; v. K & L Plumbing and Heating, employer; and State Farm Fire & Casualty Co., insurer / defendants; Case No. 9305668; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of April, 1995.

                             _________________________________

                             Charles Davis, Clerk
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    �If copies of the medical record prepared by the employer sre not complete when reviewed, the employee must supplement the medical records.  The supplemental medical records must be placed in two bound volumes with the pages numbered consecutively.  The employee shall file the supplemental medical records in two bound volumes with us and serve a copy upon the employer.





