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SCOTT TISCHER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


 v.
)
AWCB Case No. 9420566



)

WHITESTONE LOGGING CO.,
)
AWCB Decision No. 95-0098



)


Employer,
)
Filed with AWCB Juneau



)
April 13, 1995


and
)



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)



)


We met in Juneau on 7 March 1995 to hear Employee's claim for disability compensation, medical benefits, reemployment benefits, and payment of a 25 percent penalty.  Employee is not represented by an attorney.  Defendants are represented by attorney James R. Webb.  We closed the record and concluded our deliberations on 7 March 1995.


ISSUE

Did Employee injure his left knee on 8 September 1994 in the course and scope of his employment?


SUMMARY OF THE EVIDENCE AND PLEADINGS

Employee is a 35 year-old high-school graduate, whose only occupation has been logging.  He worked for Employer as a rigging slinger.  Employee reportedly sustained a left-knee injury working for Employer at Eight Fathom Bight.  He has previous workers' compensation claims for right-knee chondromalacia which was treated surgically, for a fractured tibia, and for fractured ribs.


Employee went to work for Employer on 5 September 1994. He lived in the bunkhouse at Employer's logging camp, which is near Hoonah. 


In his deposition and at hearing, Employee testified he twisted his left knee while walking down a hill on 8 September 1994.  He and a co-worker, Daniel Messer, reported
 there was a loud "pop" from Employee's knee when he fell.  


Employee testified that after the Thursday, 8 September 1994 injury he continued to work through Saturday afternoon, 10 September 1994, the end of the work-week.  Employee was not scheduled to work on Sundays, and did not work on Sunday, 11 September 1994.


On Monday, 12 September 1995 Employee reported to the Hoonah Medical Center with an upper respiratory infection.  He did not mention a knee injury.  Physician Assistant (PA) John Ables excused Employee from work until Wednesday, 14 September 1994.  Employee returned to work on Wednesday and continued through Saturday, 17 September 1994.


On Monday, 19 September 1994 Employee returned to the Hoonah Clinic.  He reported to PA Ables with a painful, swollen left knee which made a "crunching sound" when manipulated.  Employee reported this injury occurred at work on 8 September 1994.  Mr. Ables diagnosed a "severe sprain" with crepitus, and a possible ligament injury.  He referred Employee to Bartlett Memorial Hospital (BMH) in Juneau for immediate treatment.


Employee was seen at BMH the same day.  His knee was found to be swollen, hot and tender.  Chondromalacia of the patella was diagnosed.  The Emergency Room physician referred Employee to Alan S. Gross, M.D., a Juneau orthopedist.


Employee saw Dr. Gross on 20 September 1994.  Employee stated he had successful surgery several years previously for a similar problem with his right knee, and requested surgery on his left knee.  Employee had been drinking.  His knee was not swollen, but was painful with movement and patellofemoral crepitus was detected.  Dr. Gross diagnosed chondromalacia, and determined that surgery was not needed.  Dr. Gross released Employee to return to work, without restrictions, when the pain was reduced enough to allow him to do so.


Employee returned to Employer's log camp the following day, 21 September 1994.  Employee had been drinking.  He was fired for his behavior and for breaking his agreement with Employer concerning drinking.  (David Wright deposition at 23-25.)


Employee testified he was working side-by-side with Mr. Messer at the time of the injury, and that he reported the knee injury and his pain to everyone on the M-1 yarder crew.  He also testified he told P.A. John Ables about his injury when he went to the Hoonah clinic on 12 September 1994.  Employee testified he continued to work after the injury, that his knee continued to get worse, and that it started to "stiffen up" on Sunday so he reported the injury on Monday.


There is a good deal of conflicting testimony and evidence about where Mr. Messer was working and when, and his ability to have observed Employee on 8 September 1994.  Employee, Mr. Messer, Ronald Ely, and David Wright were deposed.  Employee, Mr. Messer and Matthew McMillion testified at hearing.

Dan Messer

Employee worked as a rigging slinger on the M-1 yarder crew.  Mr. Messer worked with the M-3 yarder crew.  Mr. Messer testified his job assignment was changed frequently, and he worked with Employee four or five days during the time Employee worked for Employer, including one-half day, on the day Employee was injured.  (Messer dep. at 11.)  He testified that although he was 50 to 100 feet from Employee when he fell, he heard a "loud pop," heard Employee cussing, and saw that Employee appeared to have injured his right leg.  (Id. at 16-18.)  He also testified that in camp, he observed Employee was "gimped up" and dragging his right leg. (Id. at 27.)


At hearing, Mr. Messer testified the deposition was "a farce" and that he was giving us his statement.  He stated Employee was hurt on the day Employee claims.  He said Employee was coming down the hill beside him, he heard Employee's knee pop, and Employee was injured.  He cannot remember which day it was, or which knee it was, but Employee "was taking a brace off one leg trying to put it on the other."

Ronald Ely

Mr. Ely is the hook tender on the M-1 yarder crew.  He supervised Employee and six to seven others.  Mr. Ely testified Mr. Messer's work assignment was not changed frequently.  He also testified Employee did not report an injury to him.  Before Employee was fired, Mr. Ely heard Employee had an injury or had gone to the doctor due to injury.  He did not see Employee get injured, exhibit a severe limp, or any indication Employee was having problems performing his duties. (Ely dep. at 12-13.)   Finally, Mr. Ely testified that over the noise of logging machinery, it would not be possible to hear a knee pop from 75 to 100 feet away.

David B. Wright

Mr. Wright is Employer's logging supervisor.  As such, he is in charge of the entire logging operation.  He and his boss, the logging superintendent, do all hiring and firing.


Mr. Wright testified about the Yarding Time Slips, which are daily work records maintained by Employer, for the crews of the M-1 and M-3 yarders during Employee's period of employment. (Exhibit 1 to Wright dep.)  Mr. Wright testified the M-1 and M-3 yarders were about one mile apart between 5 September and 9 September 1994, and testified the time records do not support the testimony that Mr. Messer could have witnessed Employee's injury on 8 September 1994.  (Wright dep. at 30-32.)  


The Yarding Time Slips do not indicate that Employee suffered any injury.  Employee first told Mr. Wright he had a knee injury on 19 September 1994, the day he went to the Hoonah clinic, and then on to BMH.  Mr. Wright never observed any problem with Employee's left knee.  (Wright dep. at 33.)  


Mr. Wright also testified that after he told Employee he was fired, employee argued, and threatened to retaliate against Employer through this workers' compensation claim for his knee injury.  He testified from his memory and from a memorandum he prepared about the incident.  (Wright dep. at 25-26, exhibit 2.)

Matthew J. McMillion

Mr. McMillion testified he was the chaser on the M-1 yarder crew during the time Employee worked for Employer.  Mr. McMillion testified that to his knowledge, Mr. Messer was not working on the M-1 crew on 8 September 1994, and that it was unlikely Mr. Messer could have worked there without his knowledge.  He had the opportunity to observe Employee daily, and was not aware Employee suffered any injury while working for Employer.  He observed no limp, and no injury other than the usual daily occurrences.  He testified Employee could not have performed his job if he had sustained a serious knee injury.


On cross-examination, Mr. McMillion contradicted Employee's testimony that Employee asked him to trade places because his knee was in pain. 


On 7 October 1994 Defendants accepted Employee's claim and paid temporary total disability (TTD) compensation for the period 19 September through 27 September 1994 at the statutory minimum rate of $110.00 per week.  On 15 November 1994 the compensation rate was increased to $287.02 per week.  Defendants controverted all benefits, for various reasons, on 9 December 1994, 15 December 1994, and 13 January 1995.


Employee was seen by two orthopedic physicians concerning his left knee injury, Dr. Gross and Jon A. Reiswig, M.D.  He also saw PA Ables, who was deposed, and Robert Brownsberger, M.D., who is board-certified in physiatry, medicine and rehabilitation.

PA John Ables

PA Ables testified that when he saw Employee on 12 September 1994 for a sore throat and cough, Employee didn't report a knee injury.  In response to a question whether Employee was limping, Mr. Ables stated:  


No. Generally, you know, I see him walk in the -- walk down the hall to the exam room, and, as I remember, he -- didn't have a limp at the time, and he stepped up onto the -- to sit on the exam table, you know, and he didn't have any problem doing that.

(Ables dep. at 12-13.)


Mr. Ables testified that when Employee came to the clinic on 19 September 1994 his left knee produced a crunching and popping sound with movement, and was "obviously swollen and painful."  He testified Employee had a moderately severe sprain of the left knee and possibly a torn ligament.  (Id. at 14-16.)

Dr. Gross

On 17 October 1994 Dr. Gross wrote to Insurer that Employee's chondromalacia is a pre-existing condition, which was temporarily aggravated by the 8 September 1994 injury.  On 11 November 1994 Dr. Gross reported Employee could return to work if he could tolerate the pain.  However, he felt logging would cause Employee too much discomfort, and that vocational rehabilitation may be needed.  Other than leg exercises, he had no further treatment to offer.


On 4 January 1995, in response to an inquiry from Insurer, Dr. Gross wrote:  


I would have to agree with you that it would be a bit unusual for Mr. Tischer not to have mentioned his left knee problem to the physician's assistant on September 12, 1994, if in fact, he injured it on September 8, 1994.  I believe [Employee] had a preexisting condition of left knee chondromalacia, which was likely exacerbated by his injury whenever it in fact occurred.  While I think that it is likely that his impairment is due to a preexisting condition, I can't rule out the possibility that his injury may have worsened an already underlying condition.


In response to a follow-up letter, Dr. Gross wrote: "Specifically, I believe Mr. Tischer's knee injury aggravated his preexisting condition (chondromalacia patella).  I do not believe that this aggravation was a substantial factor in bringing about Mr. Tischer's harm.  I believe that Mr. Tischer's injury rendered him temporarily unable to perform his job as a logger."  (Gross letter, 11 January 1995.)

Dr. Reiswig

Employee made an appointment to see Dr. Reiswig for a second opinion.  At the examination on 20 October 1994 Employee had a normal gait, no swelling, and  "subtle crepitus" in his left knee.  Employee complained he was unable to walk in a knee immobilizer provided by Dr. Gross.  He demonstrated his problem by putting the immobilizer on backwards.  Dr. Reiswig reported: "I can find no specific reason why he had the pop.  He could have some mild chondromalacia, but I don't see an obvious reason why he could not work."  


Dr. Reiswig saw Employee again on 21 December 1994 for a permanent partial impairment (PPI) rating.  Employee reported his knee was getting worse with increased pain.  Dr. Reiswig found no swelling, although Employee reported his knee was swollen.  Employee did not exert maximum effort when muscle testing was performed.  Employee's x-rays revealed a small bone, or ossicle, at the tip of the left patella, and a probable bipartite left patella.  Employee inquired about surgery, but Dr. Reiswig declined to advise him, referring him instead to Dr. Gross, the treating physician.  On 22 December 1994 Dr. Reiswig determined that due to the left knee chondromalacia, Employee has a five percent impairment of the leg, which is equal to two percent of the whole person.  Dr. Reiswig stated Employee's effort on testing was inconsistent, and that the chondromalacia diagnosis could only be confirmed with arthroscopy or an MRI scan.


In response to Insurer's questions, Dr. Reiswig wrote:


I would have to agree with you that if [Employee's] alleged injury occurred on September 8, but he made no mention of it to the physician's assistant until September 19, and yet had seen the physician's assistant on September 12 for other reasons, that this calls into question when and how he injured his knee.


  I would agree that this certainly suggests that the injury occurred after September 12.

(Reiswig letter, 30 December 1994.)

Dr. Brownsberger  


On 27 December 1994 Employee saw Dr. Brownsberger on referral from Dr. Gross.
  His left-knee examination revealed no swelling with mild pain.  Dr. Brownsberger diagnosed chondromalacia, which was likely exacerbated by the September 1994 injury.  He found Employee's activities should be limited to walking one mile and continuous standing to one-half hour.  Those limitations were not permanent, however, as Employee would improve with physical therapy and medications.  Employee expressed interest in vocational rehabilitation which Dr. Brownsberger felt was reasonable due to the strenuous nature of logging.  


On 28 December 1994 Dr. Brownsberger prepared an addendum to his report in response to questions from Insurer.  Dr. Brownsberger wrote that Employee's five percent PPI of the leg is due to chondromalacia of the left knee and that the "acute strain which he reportedly experienced on 9/9/94 is an exacerbation of this condition."  At Insurer's request, Dr. Brownsberger also commented on Employee's failure to discuss a knee injury with P.A. Ables when he visited the Hoonah clinic for a sore throat on 12 September 1994.  Dr. Brownsberger stated:  "I concur it is more probable than not that the injury occurred sometime between 9/12/94 and 9/19/94."  


On 19 January 1995 Dr. Brownsberger wrote that "the natural history of chondromalacia patella is that it gives episodic anterior knee pain . . . [i]t is not uncommon for individuals to have an occasional flare."  He also stated the anti-inflammatory medications and physical therapy are usually effective in treating the condition, and the pain should resolve to a great degree.  He noted, however, that "secondary gain" often precludes full recovery.


Employee asks that we find he sustained a work-related left knee injury on 8 september 1994, and award workers' compensation benefits.


Defendants "insist that no such injury occurred, and that Mr. Tischer has reported and pursued this claim solely for the purpose of seeking vengeance for his termination by employer for abuse of alcohol."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


Employee's claim is subject to the presumption of compensability set out in AS 23.30.120(a).  The presumption extends to the existence and the work relationship of the disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-4 (Alaska 1991).  


Before the presumption attaches, a preliminary link must be established between the disability and the employment.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II).  The threshold showing needed to establish the preliminary link is minimal, and requires only that the employee offer "some evidence" that the claim arose out of his or her employment.  Robinett v. Enserch Alaska Constr., 804 P.2d 725, 728 (Alaska 1990).  If the preliminary link is established, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  


The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two means by which an employer may rebut the presumption; by submitting substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability."  Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977; see also Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1188 (Alaska 1984).  


If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence. Veco at 870.


We find Employee has left-knee chondromalacia.  We rely on the reports on Drs. Gross, Reiswig and Brownsberger.
  In his 17 October 1994 and subsequent letters, Dr. Gross made it clear that this is a preexisting condition which was temporarily aggravated by an injury in September 1994.


Applying the above legal analysis to the facts of this case, we find the presumption of compensability attaches.  Because there is substantial doubt about the accuracy of the testimony of Employee and Mr. Messer, we do not rely on their testimony for the purpose of establishing the presumption.  We do rely on the fact that Defendants initially accepted Employee's claim and paid TTD compensation.  See Olson v. AIC Martin J.V., 818 P.2d 669, 672 (Alaska 1991).  We also rely on the Initial Physician's Reports from PA Ables dated 19 September 1994, and from Dr. Reiswig dated 21 October 1994.


We find Defendants rebutted the presumption of compensability by submitting substantial evidence which provides an alternative explanation and which excludes work-related factors as the cause of Employee's left knee condition.  We rely on PA Ables testimony that Employee had no noticeable knee problem when he saw Employee on 12 September 1994, only four days after the purported injury; on Dr. Reiswig's letter of 30 December 1994 in which he states the sequence of events suggests Employee's injury occurred after 12 September 1994; and on Dr. Brownsberger's 28 December 1994 Addendum, in which he states it is more likely than not that the injury occurred sometime between 12 September and 19 September 1994.  


As we have found the presumption of compensability was overcome, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.  


There are several circumstances in this case which cast doubt on the credibility of the testimony of Employee and Mr. Messer.  (1)  Mr. Messer testified at deposition Employee injured his right knee when he fell on 8 September 1994.  (2)  Employee testified he told everyone on his crew he was injured, and they all saw him limping, yet Messrs. Ely and McMillion contradicted Employee's version of events.  (3)  Mr. Messer testified he heard a loud pop, over the noise of the logging machinery, from a considerable distance away.  (4)  As Dr. Reiswig pointed out in his 20 October 1994 report, no mechanism of injury or problem with Employee's knee has been found which would account for the "loud pop" Mr. Messer said he heard.  (5)  Neither the Yarding Time Slips nor any other witness supports Employee's and Mr. Messer's testimony that the two were working "side-by-side" on 8 September 1994.  (6)  At hearing, Mr. Messer testified his testimony at the deposition was "a farce," and changed his testimony.  (7)  Employee did not mention the injury to P.A. Ables when Employee saw him for a sore throat on 12 September 1994.  (8)  Employee was able to continue working for six and one-half more days following the "injury," and only reported an injury after a scheduled day off.  (9)  Employee threatened to harm Employer by filing a claim for workers' compensation benefits for a knee injury.


On the other hand, PA Ables, Dr. Reiswig, and Dr. Brownsberger reported, with varying degrees of certainty, that Employee's injury probably happened after he visited PA Ables on 12 September 1994.  Based on this evidence, we find Employee did not injure his left knee at work on 8 September 1994.  


For the reasons set out above, we find Employee has failed to prove, by a preponderance of the evidence, that his left-knee chondromalacia, or a temporary aggravation of that condition, was caused by an injury at work on 8 September 1994.  Therefore, Employee's claim must be denied.  


At hearing, during closing argument, Employee told us that logging is very hard on loggers, and that his knees have paid the price.  We do not disagree.  We are aware that Employee has two bad knees.  Employee has had surgery on his right knee for chondromalacia patella, an arthritic condition.  Employee also has left-knee chondromalacia.  


We believe that some incident may have occurred on 8 September 1994.  Employee could have slipped and twisted one of his knees, the right knee according to Mr. Messer's original testimony.  The injury was not disabling, however, and Employee continued to work.  


Due to the acute swelling the physicians found on 19 September 1994, which was gone the next day, we believe Employee must have sustained a minor left knee injury just before he was seen by P.A. Ables on 19 September 1994.  As Defendants assert, this may have happened on Sunday 18 September 1994 when Employee was in Hoonah.  We believe Employee could have, and would have returned to work for Employer within a few days after he returned to camp on 19 September 1994.  However, because he was fired, rather than being allowed to return to work, he pursued this workers' compensation claim.  


We find that in the course of pursuing this claim, Employee exaggerated the seriousness of his condition.  We rely on Dr. Reiswig's findings in his 21 December 1994 report that Employee did not exert his best effort when he was being tested, and on his finding no swelling when Employee reported his knee was swollen.


ORDER

Employee's claim for workers' compensation benefits is denied and dismissed.


Dated at Juneau, Alaska this 13th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                 


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley           


Nancy J. Ridgley, Member


If compensation is payable under terms of this  decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Scott Tischer, employee / applicant; v. Whitestone Logging Co., employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9420566; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 13th day of April, 1995.

                             _________________________________


                   Susan N. Oldacres

SNO

�








    �In his Reports of Occupational Injury or Illness filed on 19 September 1994 and 17 October 1994 Employee listed Larry Davis as a witness to his injury.  Mr. Davis could not be located, so we do not have the benefit of his testimony.  Contrary to expectations, Mr. Messer was not listed as a witness on those reports.


    �Dr. Brownsberger's report states that Employee is a "self-referral."  Our file, however, contains a note from Dr. Gross, dated 21 December 1994, which states he is referring Employee to Dr. Brownsberger for a rating.


    �We note, however, that the medical evidence is not complete.  As Dr. Reiswig noted, the diagnosis has not been confirmed by MRI or arthroscopic surgery.  Also, we have no evidence about the effect of the abnormalities, i.e., the small bone (ossicle) and bipartite patella, Dr. Reiswig found on the x-rays.








