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On November 4, 1994, we started a hearing on the employee's claim for temporary total disability benefits, permanent total disability benefits, permanent partial impairment benefits, medical expenses, and attorney's fees and legal costs.  The employee was represented by attorney Darryl L. Jones.  The employer and its insurer were represented by attorney Trena L. Heikes.  Because the hearing could not be concluded by the end of the day, it was continued to another day when the same board members could meet again to consider the remaining evidence.


One of the issues raised at the hearing was whether the employee was entitled to a second independent medical evaluation under AS 23.30.095(k) because a dispute existed regarding permanent partial impairment (PPI) ratings.


On December 30, 1994, we issued a decision and order which addressed this issue.
  We reviewed the record and concluded there was no medical dispute, and, therefore, no need for a second independent medical evaluation to be conducted under AS 23.30.095(k).


On January 10, 1995, the employee filed a petition and supporting memorandum requesting modification of our decision and order under AS 23.30.130(a).  The basis for this petition, she argued, was that we had made a mistake in determining a fact.
  She claimed we made a mistake because we failed to consider Liz Dowler's physical capacities evaluation and the permanent partial impairment (PPI) rating of 42 percent by Glenn A. Ferris, M.D.  She contended Dr. Ferris was her attending physician when his PPI rating was given.  Second, the employee argued that a medical dispute existed because J. Michael James, M. D., disagreed with the PPI rating given by Bryan Laycoe, M.D.


On January 20, 1995, the employer filed an opposition to the employee's request for modification.  Regarding the employee's first argument, the employer asserted that Dr. Ferris was never the employee's attending physician and, therefore, the required "dispute" under AS 23.30.095(k) never existed.  Second, the employer noted there was never a PPI rating dispute between Dr. Laycoe and Dr. James because Dr. James never performed a PPI evaluation.


On February 10, 1995, the employee filed her reply brief.  In it, she once again argued we should have found that a medical dispute exists because Dr. Ferris was her attending physician when he rated her.


Based on the pleadings filed by the parties, a hearing on the written record was scheduled for March 14, 1995, and the record closed on that date.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Regarding our authority to modify a decision and order, we must look to AS 23.30.130(a), which provides in part:


Upon its own initiative, or upon the application of any party in interest on the ground of a . . . mistake in its determination of a fact, the board may . . . review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.


The Alaska Supreme Court has addressed the scope of our authority in a modification proceeding.  See Interior Paint Co. v. Rodgers, 522 P.2d 164, 168 (Alaska 1974).  In Rodgers the court incorporated the language employed by the United States Supreme Court in O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), when interpreting an analogous provision in the Longshore and Harbor Workers' Compensation Act.  Our court quoted the Supreme Court, "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact, whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."  The court also referred to professor Larson who points out:


The concept of 'mistake' requires a careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a backdoor route to retrying a case because one party thinks he can make a better showing on the second attempt.

Rodgers, 522 P.2d at 169.


Because of the questions involved here, we must look to AS 23.30.095(k) which provides in pertinent part:


In the event of a medical dispute regarding determinations of . . . degree of impairment, . . . between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board. . . .

I.  Whether there is a valid PPI rating dispute between Dowler and Dr. Ferris and Dr. Laycoe.


Under the facts of this case, the employee would be entitled to a second independent medical evaluation under AS 23.30.095(k), if there is a dispute over a PPI rating between Dr. Laycoe, the employer's independent medical evaluator, and her attending physician.


In our previous decision and order, we found the only physician who provided a PPI rating was Dr. Laycoe.  Regrettably, mention was not made specifically of Liz Dowler's August 10, 1994 physical capacity evaluation or Dr. Ferris' August 24, 1994 PPI evaluation.  Reviewing the record with these evaluations specifically in mind, we find, as before, that a valid medical dispute does not exist in this case.


Simply put, Dowler's evaluation cannot be taken into account since she is an occupational therapist and not a physician.  Prior to his August 24, 1994 evaluation, Dr. Ferris had seen the employee on only one occasion.  That was on September 30, 1993, when he gave her five prescriptions.  She did not see Dr. Ferris again for follow up visits.  The only purpose for the employee's visit to Dr. Ferris on August 24, 1994 was for him to conduct a PPI evaluation.  No medical treatment of the employee was administered or prescribed then or any time after that by Dr. Ferris.  In Lemans v. Mayflower Catering, AWCB Decision No. 92-0310 (December 15, 1992), we held that a physician who sees an employee on one occasion solely for a PPI rating is not an "attending" physician for the purpose of AS 23.30.095(k).  We agree with that holding, and apply it to the facts of this case.


Consequently, we find Dr. Ferris was not the employee's attending physician when he gave her a PPI rating, and therefore, no medical dispute exists regarding the issue in question.  Accordingly, we conclude the employee's petition for modification of our December 30, 1994 decision and order must be denied and dismissed.

II.  Whether there is a PPI rating dispute between Dr. Laycoe and Dr. James.


As noted previously, the employee also claims a PPI rating dispute exists because Dr. James disagreed with portions of Dr. Laycoe's rating.  Regarding the validity of  a PPI rating, AS 23.30.190(b)
 states in part:


All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, . . . .


Nothing in Dr. James's reports reflects that he performed a PPI rating of the employee in conformance with the American Medical Association Guides to the Evaluation of Permanent Impairment, (3d. ed.).  In fact, there is no evidence that Dr. James ever gave the employee any kind of rating at all.  For these reasons, we again find the only valid PPI rating in this case was that made by Dr. Laycoe,
 and, therefore, a medical dispute on the issue does not exist.  Accordingly, we conclude the employee's petition for modification of our December 30, 1994 decision and order must be denied and dismissed.


ORDER

The employee's petition for modification of our December 30, 1994 decision and order is denied and dismissed.


Dated at Anchorage, Alaska this 13th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder             


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf        


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Diane M. Smith, employee / applicant; v. Sea Galley Restaurant , employer; and Reliance Insurance Co., insurer / defendants; Case No.9218380; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of April, 1995.

                             _________________________________



Janet Carricaburu, Clerk
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    �	Smith v. Sea Galley Restaurant, AWCB Decision No. 94-0333 (December 30, 1994).  The facts set forth in that decision and order are incorporated into this decision and order and should be consulted for a thorough understanding of the issue in question.





    �	The employee also claimed our decision needed to be modified because of a clerical mistake had been made.  however, the employee's memorandum made no reference to such a mistake and how it might necessitate modification of our decision and order.  Accordingly, there is basis for us to address this question and, therefore, we dismiss it.





    �	At the employer's request, the employee was evaluated by Dr. Laycoe for a PPI rating on December 17, 1993.  He gave her a PPI rating of nine percent of the whole person under the American Medical Association's Guides to the Evaluation of Permanent Impairment (3rd ed.).  Based on this rating, the employee was paid PPI benefits in the amount of $12,150.00 (9% x $135,000.00) pursuant to AS 23.30.190(a).





    �	Now found in 3 A. Larson, The Law of Workmen's Compensation, 15-1149-50 (1993).


    �	See also 8 AAC 45.122.





    �	It is undisputed that Dr. Laycoe's PPI rating was made in accordance with AS 23.30.190(b) and 8 AAC 45.122.








