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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512                                                              


               Juneau, Alaska

99802-5512

JUAN L. CHRISTIAN,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No.
9417211

R. L.  FARMER & ASSOCIATES,

)



9423533








)




Employer,


)
AWCB Decision No. 95-0105








)



and




)
Filed with AWCB Anchorage








)
April 20, 1995

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)








)



and




)








)

DESHKA RIVER LODGE,



)

(Uninsured)




)



 
Employer,


)




  Defendants.

)

___________________________________)


We heard this matter at Anchorage, Alaska, on April 4, 1995.  Employee was present and represented himself. Robert L. Farmer, the sole proprietor of Robert L. Farmer & Associates and Deshka River Lodge, was unrepresented.  Mr. Farmer testified, but did not participate in the entire proceeding.  Attorney Allan Tesche represented Insurer.  The record closed at the conclusion of the hearing.


ISSUES

1.  Was Employee an employee for the purpose of the Alaska Workers' Compensation Act (Act) at the time of his injury?


2.  If so, who was Employee's employer for the purpose of the Act?


3.  Did Employee's injuries occur in the course and scope of his employment?


4.  Did Insurer cover Employee's injury?


5. The amount of compensation or benefits to be awarded Employee.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Robert L. Farmer  is the sole proprietor of Robert L. Farmer & Associates, a surveying business, and Deshka River Lodge, a fishing camp.  Each enterprise carries a separate business license.


Employee testified Mr. Farmer had hired him in the summer of 1994 to work as cook at the Deshka River Lodge for $2000 per  month. He had previously worked for a few weeks for the lodge that summer as cook for $800 per month. The job was to last through September, 1994. 


He arrived at the Deshka River landing on July 21, 1994.  Mr. Farmer personally transported him by launch from the Deshka River landing to the lodge.  Employee's son came with him.  He had been working for about six hours when he noticed his son had a fish on the line.  On the way to help his son, Mr. Farmer asked him to get some bread from the freezer.  He injured his ankle as he stepped off the porch.  He testified he has been unable to work since the injury.


Employee testified he was not hired as a surveyor.  No surveying activity took place at the lodge.  He knew Mr. Farmer was a surveyor, but did not know he had a surveying business until after the accident. The only work he did which is possibly related to surveying was helping  Mr. Farmer lay out the airport runway.


 Employee is still seeing Kenneth Ryther, physician's assistant at the Eagle River Clinic.  He does not know the amount of medical expenses because he told them it was a workers' compensation claim.  After the job ended  at Deshka River, he intended to work for KIC in Kotzebue for about $10.00 per hour.
 
On March 22, 1995, we sent notice of the hearing by   certified letter to Robert L. Farmer, d.b.a Deshka River. The return receipt (green card) was signed on March 30, 1995, by  Jennifer Farmer.  Employee testified Jennifer Farmer was Mr. Farmer's wife.  She lived with him and  was a  competent adult. 


At the conclusion of Employee's testimony, we received a telephone call from Mr. Farmer.   Mr. Farmer testified he hired Employee to work one week  as a caretaker for $250.  He hired him by phone  a few days before he brought him to the lodge.  They had just arrived and were talking on the porch when Employee injured his ankle as he jumped off the porch to see his son.  


Mr. Farmer also testified he purchased workers' compensation insurance only for Robert L. Farmer & Associates.  He said personnel at Insurer led him to believe Insurer would cover Employee's injury 


Mary N. Anderson testified Mr. Farmer asked her to come work for him as a cook at Deshka River lodge around the end  of July, 1994. The pay was $800.00 per month and the job was to last to the middle of September, 1994.  


Lindsey Busch testified for Insurer.  Ms. Busch works for the underwriting division of Insurer in  Anchorage.  She brought  the underwriting file on coverage provided to Mr. Farmer for his surveying business.  The file contained the policy for workers' compensation and employers' liability.  


The application lists the applicant as Robert L. Farmer & Associates located in Anchorage, Alaska. The stated nature of business is land surveyor.  Section E of the policy entitled  "locations"  provides: "This policy covers all of your workplaces listed in items 1 or 4 of the Information Page. . . ."   The information page gives an address in Anchorage,  Alaska, and  under "business of insured" lists only "land surveying".


Rene Bose testified by deposition. She is a supervisor for Insurer.  After reviewing the claims file, she recalled no contacts with Mr. Farmer in which she indicated he could obtain coverage for Employee. She introduced a letter to Employee dated August 23, 1994, denying coverage for his workers' compensation claim.


Employee asks us to find he has a valid claim and determine who is responsible.  Mr. Farmer contends Employee was not injured in the course and scope of his employment but, if he was, Insurer should cover the claim.  Insurer contends it did not cover Employee's injury. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1.  Was Employee an employee for the purpose of the Act at the time of his injury?
AS 23.30.265 provides in part:



(12) "employee" means an employee employed by an employer as defined in (13) of this section;



(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state;

Before an employee/employer relationship exists under the Act, an express or implied contract of employment must exist.   Childs v. Kalgin Island Lodge,  779 P.2d 310,313  (Alaska 1989).  Mere formalization of a contract for hire is not the controlling factor in determining whether an employment contract exists. Id.

Mr. Farmer testified he hired Employee a few days before Employee came out to the lodge to work.  We therefore find  Employee was an employee for the purpose of the Act at the time of his injury.

2.  Who was Employee's employer for the purpose of the Act?

Mr. Farmer testified he was the sole proprietor of the Deshka River Lodge.  He employed several persons including Employee.  We find the operation of a fishing lodge in the state of Alaska clearly falls within the scope of the Act.  We therefore find Mr. Farmer was Employee's employer for the purpose of the Act at the time of his injury.


We additionally find we have jurisdiction over the person of Robert L. Farmer and he was properly served with notice of the proceedings.

3.  Did Employee's injuries occur in the course and scope of his employment?

AS 23.30.120(a) provides in part: 



"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  


Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has and injury, and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


AS 23.30.265(2) provides:



(2) "arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site;



activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from  employer‑provided facilities;


Employee testified he was getting bread from the freezer in furtherance of his duties as a cook when the accident occurred. Therefore, Employee has made a prima facie case of work-relatedness, and the presumption of compensability attaches.  


The burden then shifts to Employer to come forward with substantial evidence to rebut the presumption.  Mr. Farmer testified Employee was going to see his son when he was injured. However, he did not present affirmative evidence employee's conduct laid outside the scope of his employment. Mr. Farmer therefore failed to rebut the presumption. 


Moreover, Mr. Farmer repeatedly emphasized he hired Employee as a caretaker. We regard caretaking of a lodge as 24-hour position.  Accepting Mr. Farmer's testimony as true, we independently find Employee was acting in the course and scope of his employment at the time of his injury. 

4.  Did Insurer cover Employee's injury?

AS 23.30.025(b) provides:



All policies of insurance companies insuring the payment of compensation under this chapter are conclusively presumed to cover all the employees and the entire compensation liability of the insured employer employed at or in connection with the business of the employer carried on, maintained, or operated at the location or locations set forth in such policy or agreement.  A provision in a policy attempting to limit or modify the liability of the company issuing it is wholly void except as provided in this section.


This provision falls under the category of a modified type of full-coverage statute which requires coverage of the entire liability for a particular class of business, or for a business carried on at a named location.  See Arthur Larson, The Law of Workmen's Compensation, §93.10. 


Mr. Farmer testified he obtained workers' compensation coverage only for Robert L. Farmer & Associates. The policy on the enterprise contained specific provisions limiting coverage to the business of land surveying.  Thus, under §025, the presumption of employee coverage applies only to workers engaged in activities related to surveying.  Employee has failed to produce any evidence Insurer covered activities unrelated to surveying.


We found  Mr. Farmer generally evasive, inconsistent, and unpersuasive. We do not find credible his assertions that employees of Insurer led him to believe they would cover Employee after his injury took place.  We find credible the testimony of Rene Bose to the contrary.  We therefore find Insurer did not cover Employee's injury.

5.  The amount of compensation or benefits to be awarded Employee.


Employee testified he has been disabled from the date of his injury.  Neither Insurer nor Mr. Farmer disputed that claim.  There is no evidence Employee has reached medical stability.  We therefore find Employee is entitled to temporary total disability benefits from the date of his injury to the date of the hearing. 


AS 23.20.220 provides in part:



(a)   The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:  



(1)   the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;



(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history. . . . 


AS 23.30.175(a) limits the weekly compensation rate to an amount which "may not exceed $700 and initially may not be less than $110."  It also provides:  



However, if the board determines that the employee's spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than $154 a week in the case of an employee who has furnished documentary proof of the employee's wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee's spendable weekly wages.  If the employer can verify that the employee's spendable weekly wages are less than $154, the employer may adjust the weekly rate of compensation to a rate equal to the employee's spendable weekly wages without an order of the board.


The mechanical application of the formula expressed in AS 23.30.220(a)(1) was declared unconstitutional in  Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 992, (Alaska 1994). In concluding that AS 23.30.220(a) was an unconstitutional infringement on the equal protection clause of the Alaska Constitution, the Supreme Court in Gilmore stated,



The gross weekly wage determination of A.S.  23.30.220(a). . . bears no relationship to the goal of accurately calculating an injured employee's lost wages for the purpose of determining his or her compensation . . . [and]is unfair to workers whose past history does not accurately reflect their future earning capacity. . . .


Employee has not furnished documentary proof of his gross earnings for the two calendar years immediately preceding the injury.  Until he does, we cannot determine whether the application  of AS 23.30.220(a)(1) would be unfair under Gilmore. We find we should reserve jurisdiction to give Employee the opportunity to furnish documentary proof of the his wages.


However, under AS 23.30.175(a),  Employee is entitled to a compensation rate of at least $110.00 per week. A period of 36 weeks and  5 days have transpired between the date of injury and the date of hearing. Employee is therefore entitled to a minimum of $4,038.57 for temporary total disability benefits. In addition, pursuant to AS 23.30.155(e), Employee is entitled to a 25% penalty for failure to pay benefits within seven days.  The penalty equals 1,009.64.


Employee also failed to submit medical bills. Employee is entitled to reasonable and necessary medical costs. We find we should reserve jurisdiction to give Employee the opportunity to submit medical bills.


ORDER

1. Robert L. Farmer shall pay Employee a minimum of $4,038.57 for temporary total disability benefits.


2.  Robert L. Farmer shall pay Employee a penalty of $1,009.64.


3. We reserve jurisdiction to determine additional compensation benefits and medical costs.


4. Employee's claims against Insurer for payment of compensation benefits arising from his injury of July 21, 1994, are dismissed.


Dated at Anchorage, Alaska this 20th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan               


Tim MacMillan, 



Designated Chairman



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member



 /s/ Florence Rooney             


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


LIEN BY EMPLOYEE FOR COMPENSATION AGAINST EMPLOYER

Each employee and beneficiary entitled to compensation under the provisions of this chapter has a lien for the full amount of the compensation the person is entitled to, including costs and disbursements of suit and attorney fees allowed, upon all of the property in connection with the construction, preservation, maintenance, or operation of which the work of the employee was being performed at the time of the injury or death.  For example: in the case of an employee injured or killed while engaged in mining or in work connected with mining, the lien extends to the entire mine and all property used in connection with it; and in the case of an employee injured or killed while engaged in fishing or in the packing, canning, or salting of fish, or other branch of the fish industry, the lien extends to the entire packing, fishing, salting, or canning plant or establishment and all property used in connection with it; and this is the case with other businesses, industries, works, occupations, and employments.


The lien is prior and paramount to any other lien on the property, except a lien for wages or materials as provided by law, and is of equal rank with a lien for wages or materials.


The lien extends to all right, title, interest, and claim of the employer in the property affected by the lien.


A person claiming a lien under this chapter shall, within one year after the date of the injury from which the claim of compensation arises, record in the office of the recorder of the recording district in which the property affected by the lien is located a notice of lien signed and verified by the claimant or someone on behalf of the claimant, and stating in substance, the name of the person injured or killed out of which injury or death the claim of compensation arises, the name of the employer of the injured or deceased person at the time of the injury or death, a description of the property affected or covered by the lien, and the name of the owner or reputed owner of the property.


The lien for compensation provided for in this section may be enforced by equitable proceedings as in the enforcement of other liens upon real or personal property, within 10 months after the cause of action arises.  Nothing in this section prevents an attachment of property as security for the payment of compensation. (AS 23.30.165)


COLLECTION OF DEFAULTED PAYMENTS

In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default. After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default. The order shall be filed in the same manner as the compensation order.


If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.


Review of the judgment may be had as in a civil action for damages.  Final proceedings to execute the judgment may be had by writ of execution.  The court shall modify the judgment to conform to a later compensation order upon presentation of a certified copy of it to the court. (AS 23.30.170)


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Juan L. Chrisitian, employee / applicant; v. R. L. Farmer & Associates and Industrial Indemnity, insurer;  and Deshka River Lodge, uninsured employer; / defendants; Case No. 9417211 & 9423533; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of April, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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