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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512                                                              


               Juneau, Alaska

99802-5512

EDWARD K. METCALF,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8213788

FELEC SERVICES, INC.,


)








)
AWCB Decision No. 95-0106




Employer,


)








)
Filed with AWCB Anchorage



and




)
April 20, 1995








)

CIGNA/INA/ALPAC COMPANIES,

)








)




Insurer,


)




  Defendants.

)

___________________________________) 



Employee's claim was set for hearing on April 18, 1995, at Anchorage, Alaska.  Employee was present and represented himself.  Defendants were represented by attorney James Hutchins.  Employee filed a request for a continuance on April 17, 1995, indicating he had found an attorney who was possibly willing to take his case, but hadn't had time to evaluate the case.  We  orally granted Employee's request for a continuance, and hereby memorialize that action.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


In our July 1, 1994 Decision and Order, Metcalf v. Felec Services, Inc., AWCB Decision No. 94-0158 (Metcalf VII), we recommended Employee attempt to retain an attorney to assist him.  We also indicated the parties, particularly Employee, should move toward a speedy resolution of his case.  Metcalf VII at 8.


Employee testified at the hearing that he had phoned nearly every attorney listed in the Anchorage Yellow Pages trying to find an attorney to take his case.  He testified he found only one who might be willing to represent him, but that attorney was too busy to evaluate his case and decide whether or not to represent him. The attorney suggested he request a continuance.


8 AAC 45.074 provides in part:



(a)  Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when . . . 



(5)  irreparable harm will result from a failure to grant the requested continuance. . . . 


Based on Employee's sworn testimony, we found he has attempted to find an attorney to represent him, but has had difficulty in doing so.  Because we recommended he try to get an attorney to represent him and because he has attorney who is reviewing his case, we concluded irreparable harm would result if we held the hearing.  We continued the hearing to May 17, 1995.  


However, we also ruled that if an attorney would not take the case and appear at the May 17, 1995 hearing, Employee must be ready to proceed on his own.  We found he has had almost one year to retain an attorney. He testified he has already contacted almost every attorney listed in the Anchorage Yellow Pages. We found further delay beyond 30 days to retain an attorney would be unwarranted.


The parties had participated in a pre-hearing conference with the designated chairman on April 13, 1995.  At that time the parties agreed certain issues could be submitted for our determination based on the written record.  Those issues that could be submitted on the written record would be Employee's request for penalties and interest (whether the appropriate amount was paid under the Board's January 1991 decision and order and whether Employee could receive interest on unpaid interest), and whether Employee can be awarded attorney's fees and legal costs (although if we ruled in Employee's favor, the amount would be determined at a later date).  


The parties agreed Employee's request for a compensation rate adjustment could be decided on the written record if the parties could stipulate to certain facts.  The compensation rate issues include whether Defendants properly computed the offset for benefits received from the Social Security Administration, and whether Employee's average weekly wage should be computed by including benefits from the State of Alaska unemployment insurance program, Employer provided room and board, and union fringe benefits.  The parties agreed Employee would have 30 days to file a written brief, Defendants would have 30 days to file a written reply, and Employee would have 30 days to file a written response.  
The evidence and arguments regarding the issues of medical costs, the compensability of Employee's digestive problems, and whether Employee is permanently totally disabled would be scheduled for an oral hearing after the time to file briefs had passed.  The Board would then decide all the issues.  At the oral hearing, Stephen Raffle, M.D., would be available for Employee to cross-examine.  If Employee wants the Board to be able to rely upon the letter of Arthur Lyle Robson, Employee must make Mr.Robson available for Defendants to cross-examine either before or at the oral hearing. 


If Employee is not represented by an attorney at the May 17, 1995 hearing, the agreements reached by the parties at the pre-hearing conference would be implemented.  The details of the dates to file the written briefs will be set, the date for the oral hearing will be selected, and the arrangements for cross-examination of witnesses will be made. 


We orally continued the hearing to 9:00 a.m. on May 17, 1995.  After the hearing, the parties had a teleconference with the designated chairman.  The parties agreed the hearing would occur on the afternoon of May 17, 1995, presuming the Board's schedule permits.  The Board's representative will telephone the parties by 12:30 p.m. on the day of the hearing to give a better estimate of when the hearing will start.  If a party has not heard from the Board's representative by 1 p.m., the party should phone the Board's office at 269-4980.


ORDER

The hearing scheduled for April 18, 1995 is continued to May 17, 1995, in accordance with this order.


Dated at Anchorage, Alaska this 20th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Edward K. Metcalf, employee / applicant; v. Felec Services, Inc., employer; and CIGNA/INA/ALPAC Companies, insurer / defendants; Case No. 8213788; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of April, 1995.

                             _________________________________

                             Charles Davis, Clerk
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