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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512                                                              


               Juneau, Alaska

99802-5512

EDWARD MOONEY,




)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8912159

CHUGACH ELECTRIC ASSOCIATION,

)








)
AWCB Decision No. 95-0110




Employer,


)








)
Filed with AWCB Anchorage



and




)
April 25, 1995








)

RELIANCE INSURANCE CO.,


)








)




Insurer,


)




  Petitioners.

)

___________________________________)



We heard the employer's motion for dismissal on April 5, 1995 in Anchorage, Alaska.  The employee was present telephonically and represented himself.  Attorney Constance Livsey represented the employer.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether the employee's claim should be dismissed pursuant to AS 23.30.100, for the employee's failure to give notice of injury.


2. Whether the employee's claim should be dismissed pursuant to 23.30.110(c) for the employee's failure to request a hearing within two years following the employer's controversion notice.  


SUMMARY OF THE EVIDENCE

The employee originally alleged he hurt his ankle at work for the employer on May 21, 1989.  The employer paid temporary total disability benefits until September 6, 1989 when the employee was released to work by physician Morris Horning, M.D.


On October 2, 1989 the employer controverted any benefits for rash or lesions.  The employee filed an application for adjustment of claim on November 8, 1989.  That application requested compensation for a right foot and leg injury incurred while bracing for a fall from a ladder.  According to the report of injury, the employee "felt a snap like a twig breaking and a sharp jab of pain."


The employer filed an answer on November 27, 1989, admitting liability for "reasonable, necessary" and work-related medical costs.  However, they denied liability for temporary total disability benefits beginning October 2, 1989, unrelated medical costs, reemployment benefits, attorney's fees, costs and interest.  They also raised several defenses, including an assertion that the employee had been released to work on September 6, 1989.


Subsequently, the employee raised the issue that he may be disabled due to alleged exposure to numerous toxins at work.  Because of this possibility, he argued that we should order the employer to produce material safety data sheets. These issues were clearly raised in Hearing Brief of Applicant on December 7, 1990.  This brief was submitted to the employer.  In Mooney v. Chugach Electric Association, AWCB No. 91-0008 (January 11, 1991) (Mooney I), we pointed out that the employee had not filed an injury report or application for benefits based on toxic exposure.  Mooney I at 5.  After reviewing the medical reports, we concluded the employee's petition for production of the material safety data sheets was irrelevant to his application for benefits based on the ankle injury.  We refused, therefore, to order production of the requested discovery.


On March 31, 1992, the employee filed an "Amended Application for Adjustment of Claim."  On the amended application, the injury event was described as follows:  "The employee suffered a compensable injury in the course and scope of his employment.  Timely and proper notice of the injury has been given to the employer.  The employee also suffered a toxic chemical exposure from his work."  (Application dated March 30, 1992).  The nature of the injury was described as "Right foot and leg, toxic exposure to chemicals, Chronic Immune Deficiency Syndrome, cognitive dysfunction."


The employer filed an answer to the amended application and a controversion notice on April 20, 1992, denying all requested benefits.  In addition, the employer raised several defenses, including the following:  "The employee's alleged toxic exposure is a separate injury, and cannot be raised as part of this claim."  (April 20, 1992 answer).


On October 5, 1993, the employer filed its petition to dismiss the employee's Amended Application for Adjustment of Claim, "based on the impropriety of the amendment set forth therein."  Alternatively, the employer petitioned to dismiss the employee's claim "relating to his alleged exposure to toxic chemicals . . . on the grounds that such claim is untimely under AS 23.30.100, AS 23.30.105(a), AS 23.30.110(c)."  (October 5, 1993 petition).  The employee's attorney, Michael Jensen, withdrew from this matter on November 2, 1993.  (October 27, 1993 Withdrawal of Attorney and Notice of Attorney's Lien).


At a prehearing conference held November 29, 1993, the employee and employer agreed to submit the employer's October 5, 1993 petition to the board for a decision on the written record.  The employer agreed to delay record closure until January 19, 1994 to allow the employee time to respond to the arguments stated in the petition.


In deposition testimony, the employee described when he first became suspicious about possible toxic exposure at work.  When counsel for the employer asked if the May 21, 1989 injury date is the only date on which he contends he was exposed to toxins, the employee replied:  "I suspected that I had been injured by the hazardous chemicals much, much before then.  The date that is on that is the date that I lost the ability to walk."  (Employee June 24, 1992 dep. at 43) (dep. III).  He went on to testify that he believed he was exposed to hazardous chemicals "all the time I worked for Chugach Electric."  Id.


In a February 6, 1990 deposition, the employee testified he had begun to experience paralysis along his entire right side.  (February 6, 1990 dep. at 94-97) (dep I.).  He also mentioned this "creeping paralysis" during a February 27, 1990 examination by employer physicians John Hackett, M.D., and Wallace Nelson, M.D.  (Hackett\Nelson report at 6).  Dr. Nelson testified that the employee told him the problem on his right side was preventing him from working.  (Nelson dep. at 7-8).


In a September 19, 1990 medical report by Janice Kastella, M.D., the doctor wrote that the employee told her he was drenched with "toxin exposure at work" in 1984, and that a rash which developed on his leg in 1986 led to further suspicions about exposure to hazardous materials at work.  Dr. Kastella made no diagnosis at the time.


However, Dr. Kastella examined the employee again on December 12, 1990.  Her impression at that time was "chronic fatigue syndrome with a history of toxin exposure and ankle injury."


On September 23, 1991 the employee was examined by Gordon Baker, M.D.  Dr. Baker diagnosed "chemical toxicity on exposure to chemicals at work."  (Baker report at 2).


On October 5, 1993, the employer filed a motion to dismiss the employee's claims on two grounds: 1) the employee's amended application was based on a new injury, and therefore, invalid; 2) the employee's claim was not timely filed.  On February 18, 1994 the board issued a decision and order in Edward Mooney v. Chugach Electric Association, AWCB Decision No. 94-0027 (February 18, 1994)(Mooney II). The board denied the motion to dismiss. 


In that denial, the board found the amended application to be a separate application, and therefore, found it acceptable.  Id. at 5.  The board then found the date the employee reasonably recognized the nature and seriousness of his injury should have been no later than February 6, 1990, when he reported the right-sided paralysis.  The board next determined the employee should have known of the probable compensable character of his toxic exposure injury to be sometime after December 12, 1990.  This was the date when Dr. Kastella reported a history of toxic exposure at work.  Id. at 6.


Since the employee filed his claim for benefits less than two years later, the board found his claim for benefits based on alleged toxic exposure timely.  Therefore, the employer's petition to dismiss the employee's claim was denied and dismissed. 


On December 20, 1994, the employer filed a second motion to dismiss.  The employer asserts the employee did not give proper notice of injury pursuant to AS 23.30.100 and did not properly request a hearing within two years following the filing of the controversion notice pursuant to AS 23.30.110.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. WHETHER THE EMPLOYEE'S CLAIM SHOULD BE DISMISSED PURSUANT TO AS 23.30.100, FOR THE EMPLOYEE'S FAILURE TO GIVE NOTICE OF INJURY.


AS 23.30.100 provides as follows:


(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


(b)  The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.


(c)  Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.


(d)  Failure to give notice does not bar a claim under this chapter


  (1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


  (2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


  (3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is a determination of when the employee "can reasonably be expected to realize the cause and nature of his injury."  Sullivan, 518 P.2d at 762, n.10.


The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose:  "first, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, The Law of Workmen's Compensation section 78.20 at 17 (1971).


In 2B A. Larson, The Law of Workmen's Compensation, Section 78(a)(2) at 15-126 to 15-140 (1993), Professor Larson states:   



It is not enough, however, that the employer, through his representatives, be aware that claimant "feels sick," or has a headache, or fell down, or walks with a limp, or has a pain in his back, or shoulder, or is in the hospital, or has a blister, or swollen thumb, or has suffered a heart attack.  There must be some knowledge of accompanying facts connecting the injury or illness with the employment, and indicating to a reasonably conscientious manager that the case might involve a potential compensation claim. . . As a matter of common sense, the fact that the claimant is known to have a preexisting nonoccupational weakness increases the burden on the claimant to show that the employer's knowledge of the particular manifestation of injury should be taken as knowledge that it was work-connected.


We find that at the time of his ankle injury, on May 21, 1989, the employee did not believe his rashes and other symptoms were work-related.  He formed the opinion that he sustained a work-related toxic chemical exposure at some later date.  We find that the employee should not be charged with knowledge that he sustained a work-related injury at that time, because there was no medical evidence that it was work-related. 


As Mooney II determined,
 the employee knew of the probable compensable character of his toxic exposure injury in December  1990. The employee received medical evidence possibly linking his illness to toxic exposure in the work place on December 12, 1990.  We find, therefore,  the employee should be charged with knowledge that his problems were work-related on December 12, 1990.  


We find that the thirty-day period for filing his report of injury commenced on December 12, 1990 when Dr. Kastella examined the employee.  Because the employee did not file his application until March 31, 1992, over one year later, we find it was not timely filed.  Therefore, we find the employee's claim is barred unless it falls under one of the exceptions in AS 23.30.100(d).

    We will first determine whether the exception under AS 23.30.100(d)(1) is applicable. The employer had knowledge of the symptoms in 1989 when the employee submitted claims for his rashes and the employer controverted those claims.  We find the employer would have learned of the potential issues of causation and toxic exposure in 1990, when the employee first raised the possibility in this claim.  We find the employee clearly stated this issue in his hearing brief submitted on December 7, 1990.  We find the date of the employer's and employee's knowledge of the employee's potential toxic exposure claim fall closely together.  Therefore, we conclude the employer had sufficient knowledge of the injury under AS 23.30.100(d)(1). 


We must next determine whether the employer was prejudiced by the employee's failure to give notice.  We have reviewed the evidence concerning prejudice which the employer may have suffered as a result of the employee's failure to give timely notice of injury.  We find the employer was not unduly prejudiced.  The employer had the same medical reports as the employee during the investigation of the employee's medical problems.  The employee's investigation process was occurring during the time the employer was involved in this claim. The employer knew of the issue during the discovery process, particularly after December 7, 1990, when the employee submitted a hearing brief specifically stating the issue.  Therefore, the employer knew  or should have known of the potential toxic exposure issue at that time. 


We find the employer had the chance to minimize the seriousness of the injury and to facilitate the earliest possible investigation of the facts because it learned of the toxic exposure issue simultaneously with the employee.  Therefore, we conclude the employer was not prejudiced by any alleged delay in receiving notice.


Because we find the employer had sufficient notice of the employee's potential toxic exposure claim, and the employer was not prejudiced, we conclude the employee's claim should not be barred pursuant to AS 23.30.100(d)(1).  The employer's petition on this issue is therefore denied and dismissed.

2. WHETHER THE EMPLOYEE'S CLAIM SHOULD BE DISMISSED PURSUANT TO AS.23.30.110(C) FOR THE EMPLOYEE'S FAILURE TO REQUEST A HEARING WITHIN TWO YEARS FOLLOWING THE EMPLOYER'S CONTROVERSION NOTICE. 


AS 23.30.110(c) provides in pertinent part:  "If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied." We have previously concluded that AS 23.30.110(c) is an example of what Professor Larson calls a "no-progress" rule.  Under this type of rule, a claim may be dismissed solely due to failure to prosecute it or to request a hearing within a specified time period.  See, generally, 2B A. Larson, The Law of Workmen's Compensation, Section 78.84, pp. 15-410 et seq (1986).  In Adams v. Valdez Outfitters, AWCB No. 90-0111 at 4-5 (May 23, 1990); aff'd 3 AN-90-5336 CI (Alaska Superior Court, July 17, 1991), we stated that "claim denial is both mandatory and effective without any proceedings" because the statute provides "the claim is denied" rather than "shall be" or "may be dismissed by the board."


 In this case, we find the employee filed an application for adjustment of claim on March 31, 1992 for the toxic exposure claim. The employer filed a board-prescribed controversion notice on April 20, 1992, denying all benefits requested by the employee.  There has been one hearing, on the written record, since that time.  That hearing was a request by the employer to dismiss this case.  We find the employee has taken no action in this case. Specifically, the employee has never requested a hearing.  We therefore conclude the employee failed to request a hearing within two years following the April 20, 1992 controversion notice, and this claim is denied and dismissed.


ORDER

The employer's petition is granted.  The employee's March 31, 1992 application for benefits based on toxic exposure is denied and dismissed.


Dated at Anchorage, Alaska this 25th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Russell Lewis             


Russell Lewis, Member



 /s/ Patricia Vollendorf       

 

Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward Mooney, employee / respondent; v. Chugach Electric Association, employer; and Reliance Insurance Co., insurer / petitioners; Case No. 8912159; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of April, 1995.

                             _________________________________

                             Charles Davis, Clerk
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    �  We noted that the employer had agreed to furnish material safety data sheets upon request, if the employee paid the copy costs.


    � The facts, up to this point, have been taken directly from Edward  Mooney v. Chugach Electric Association, AWCB Decision No. 94-0027 (February 18, 1994). 


    �  Accord, Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).


    �Mooney II at 6.





