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MICHAEL A. GOMES,
)



)


Employee,
)



)

JERRY E. EVANS, D.C.
)
DECISION AND ORDER



)


Applicant,
)
AWCB Case No. 9320860



)


v.
)
AWCB Decision No. 95-0114



)

KLUKWAN FOREST PRODUCTS, INC.,
)
Filed with AWCB Juneau



)
April 26, 1995


Employer,
)



)


and
)



)

EAGLE PACIFIC INSURANCE COMPANY,
)



)


Insurer,
)


   Defendants.
)



)


We met in Juneau on 4 April 1995 to decide Dr. Evans's claim (Applicant) for payment of additional chiropractic charges.  Employee is represented by attorney William S. LaBahn, but did not participate in the proceedings.  Applicant is not represented by an attorney.  Defendants are represented by attorneys Elise Rose and Mark L. Figura.  A hearing on the written record with briefs was scheduled in accord with Applicant's unopposed request.  Both parties submitted hearing briefs.  We closed the record and concluded our deliberations on 4 April 1995.


ISSUES

1. Are defendants responsible for the payment of additional chiropractic charges?


2.  Should we approve Dr. Evans's request to provide additional chiropractic care.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee sustained a back injury at work on 29 September 1994 when he slipped and fell while carrying a 65-pound coil of cable.  He was seen at the Ketchikan General Hospital Emergency Room on 1 October 1993 by R. Lawson, M.D.  The x-rays were negative.  An acute low-back strain with muscle spasm and pain were diagnosed, and medications were prescribed.  Employee was to return to the clinic if he was unable to work after two days rest.  


Employee attempted to return to work but was unable to continue due to pain.  Rather than returning to see Dr. Lawson, he returned to his home in Oregon where he was seen by Rob A. Albert, D.C., on 7 October 1994.  Three chiropractic treatments during the following week were prescribed.


On 13 October 1993 Dr. Albert noted Employee's complaints of excruciating pain were not consistent with the good level of mobility which he demonstrated.  On 15 November 1993 Dr. Albert released Employee to return to work.  Employee was also released from care after he received one or two more chiropractic treatments during the next month.  All of Dr. Albert's chiropractic charges have been paid.


Employee had no medical treatment until 26 February 1994 when he referred himself to Dr. Evans due to a flare-up of low-back pain.  Dr. Evans became Employee's treating physician and provided chiropractic care six times the first week (26 February through 4 March 1994).  During month one (26 February through 25 March), Dr. Evans provided treatments a total of thirteen times; during month two, twelve times; month three, ten times; month four, twelve times; month five, ten times; month six nine times; month seven, seven times; month eight, six times; month nine, five times; and month ten, six times.  During the entire period, Dr. Evans provided 90 chiropractic treatments.


In June 1994 Insurer asked Dr. Evans several questions, including what course of treatment he recommended and its duration.


On 20 June 1994 Dr. Evans responded, but gave no indication as to the type or duration of treatment he intended to provide.  He indicated, instead, that if warranted after the results of an MRI examination were received, he would refer Employee to a medical doctor to determine the necessary "treatment approaches." 


The MRI was performed on 22 June 1994.  It showed a prominent disc protrusion at L5-S1, without nerve root impingement, and a mild diffuse disc bulge at L4-5 with no disc herniation.


On 21 July 1994 Insurer provided Dr. Evans with some information about the frequency of treatment standards under the Alaska Workers' Compensation Act and regulations.  Dr. Evans acknowledged receipt of those standards in a letter to Insurer dated 29 July 1994.  Dr. Evans submitted a "treatment plan" which provides:  


The patient is currently being treated once to twice per week and should receive this treatment for approximately 3-4 weeks at which time re-evaluation will take place and care will be reduced to once per week for 3-4 weeks.  The patient's treatment will be consisting of spinal manipulation, exercise rehabilitation at home, stretching flexibility therapy in office as well as a degree of muscle work.

(Evans letter of 29 July 1994.)


In June 1994 Insurer began submitting Dr. Evans's Chiropractic charges to MedCheck, who Insurer employed to determine if Dr. Evans's charges were usual, customary and reasonable, and if the frequency of treatment standards were met.  Some time between June and October 1994, Insurer paid Dr. Evans $524 as recommended by MedCheck.


On 20 December 1994 Dr. Evans submitted an Application for Adjustment of Claim in which he requested payment of an additional $3,405 in chiropractic charges.  At a prehearing conference held on 28 February 1995 Eric Pratt, Insurer's claims adjuster, stated that after receiving Dr. Evans's itemized billing, he paid additional chiropractic charges of $525.  This payment was for treatments provided under Dr. Evans "treatment plan."  Dr. Evans asserted $3,090 in chiropractic charges remains unpaid.


It is not disputed that Defendants have paid Dr. Evans a total of $1,089.  


Dr. Evans points out that he is an Oregon health-care provider who has never before treated an Alaska workers' compensation claimant. He states in his brief that he spoke to Insurer "on several occasions" following Employee's first visit; yet Insurer failed to inform him of the frequency of treatment standards until 21 July 1994.  His hearing brief provides in part:


I [am concerned that] Eagle Pacific Insurance Company did not inform us of guidelines until 7/21/94 at which time we attempted to immediately comply by providing the type of information we felt they were requesting.  I was not aware that we were to submit a request for treatment to the workers' compensation  board until I received a copy of the  pamphlet, Workers' Compensation and You, 2/27/95.


Defendants argue they are not responsible for the payment of any additional chiropractic charges because Dr. Evans did not timely submit a treatment plan.  They assert, in fact, they have paid $525 more than they are required to pay.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(c) provides:


A claim for medical or surgical treatment, of treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.  When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatment, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer not the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.
(Emphasis added.)


We adopted regulation 8 AAC 45.082 to establish the standards for frequency of treatment.  It provides in pertinent part:


  (f) If an injury occurs on or after July 1, 1988 and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows.  Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.


  (g) The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that


  (1) the written treatment plan was given to the employer and employee within 14 days after treatment began;


  (2)  the treatments improved or are likely to improve the employee's conditions; and


  (3) a preponderance of the medical evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury.


The Alaska Supreme Court has discussed the above cited statute and regulations as follows:


Since daily therapy would exceed the number of compensable treatments allowed under the Alaska Workers' Compensation Board's (Board) continuing treatment guidelines, 8 Alaska Administrative Code (AAC) 45.082(f) (1992), Hale was required to gain Board approval for the excess treatments if she wanted her employer to pay for them.  The Board can give such approval only if the employee's doctor furnishes the employer with a detailed treatment plan within fourteen days after starting the treatments.  AS 23.30.095(c)
(Anchorage School Dist. v. Hale, 857 P.2d 1186, 1187 (Alaska 1993); emphasis added; footnote omitted.)


Payment of Additional Charges

If multiple treatments of a similar nature are provided which do not exceed the frequency of treatment standards in 8 AAC 45.082(f), the health care provider need not submit a treatment plan.  AS 23.30.095(c).  As we indicated, Dr. Evans provided chiropractic treatments six times during the first week of care.  Because the frequency of treatment standard is three treatments per week during the first month, Dr. Evans exceeded the standard and  was required to file a treatment plan within 14 days after treatment commenced.  


It is not disputed Dr. Evans began treating Employee on 26 February 1994 and did not prepare his "treatment plan" until 29 July 1994.  Accordingly, we find Dr. Evans did not furnish a treatment plan within 14 days after treatment commenced, as required by AS 23.30.095(c).  In accord with AS 23.30.095(c) and the Hale decision quoted above, we find Dr. Evans's claim for payment of additional chiropractic charges must be denied.  We find no authority in the statute or elsewhere to waive the requirement that a treatment plan be filed within 14 days after treatment commences.  Accordingly, we find Defendants are not required to pay for treatments which exceeded the frequency of treatment standards. AS 23.30.095(c).  


Even if Dr. Evans's treatment plan had been timely filed, we would have found it to be inadequate for several reasons.  First, AS 23.30.095(c) requires the plan to be submitted to both Employer and Employee.  Dr. Evans's 29 July 1994 letter, in which he set out his treatment plans, does not indicate that a copy was sent to Employee.  We also find the plan itself was inadequate.  AS 23.30.095(c) requires that the treatment plan include "objectives, modalities, frequency of treatment, and reasons for the frequency of treatment."  Dr. Evans stated the modalities he would apply were spinal manipulation, "exercise rehabilitation," "stretching flexibility therapy," and "a degree of muscle work."  Dr. Evans failed to explain those modalities, to indicate how long they were to be used, or to explain what benefits could be expected from them.  In addition, no objectives of treatment or justification for providing treatments more frequently that the standard were offered.  Finally, the treatment plan does not appear to fulfill the requirements of 8 AAC 45.082(g).


We believe a treatment plan should contain enough detail to allow employees, employers, and their insurers to know quite clearly the nature of the treatments to be provided, the estimated duration of treatment, what benefits are to be gained from the modalities of treatment selected, and especially why treatment which exceeds the frequency of treatment standards is required.  If detailed information is not provided, the "treatment plan" could amount to little more than a prescription by a provider authorizing that provider to furnish additional care at an employer's expense. 


Dr. Evans has expressed concern about Insurer's failure to inform him of the frequency of treatment standards until 21 July 1994.  It is not clear to us exactly how this situation came about. On 23 March 1994 Dr. Evans submitted an itemized billing for services he provided on 11 different dates through 21 March 1994.  Dr. Evans provided chiropractic treatments to Employee about 57 times before he received written notification of the frequency of treatment standards.  Dr. Evans acknowledges talking to Insurer "several times" between February 1994 when he started treating Employee, and July 1994 when he received written notification of the standards.  We have no information about what was discussed during those conversations, although we recognize it is a common practice in the medical community for health-care providers to call the adjuster and inquire about insurance coverage.  There is no requirement, however, that the provider obtain pre-authorization. 


We would not approve, of course, of an Insurer knowingly allowing a provider to furnish health care services under the false belief the care was authorized and the charges would be paid.   In fact, regulations promulgated by the Department of Commerce and Economic Development, Division of Insurance, require claims adjusters to provide needed forms, instructions, and assistance to unrepresented claimants.
  Applicant should contact the Division of Insurance if he believes Insurer failed to meet its responsibility to him. 


Request to Provide Additional Care

In his brief, Dr. Evans states:


The patient did not receive treatment from 12/94 through 3/6/95 at which time the patient presented for treatment of lower back discomfort.  He stated at the time that he is currently employed although continues to experience a degree of discomfort and requests once -twice per month to assist in pain relief to allow continued work status.  At this time we are requesting treatment once-twice per month to assist the patient's current condition.
(Evans brief at 3, emphasis added.)


As previously indicated, the frequency of treatment standards set out in 8 AAC 45.082(f) provide for one treatment per month for the sixth through twelfth month after care commences.  Dr. Evans began providing treatment in February 1994, so more than one year has passed since his treatments commenced.  Therefore, any additional care which he now proposes to provide would exceed the frequency of treatment standards.  For that reason, Dr. Evans must submit a treatment plan to Insurer and Employee which complies with AS 23.30.095(c) and 8 AAC 45.082(f).  If Insurer agrees to the plan, Dr. Evans may provide the services proposed, and will be paid for those services.  If Insurer does not agree to the treatment plan, Dr. Evans may bring the dispute to us for resolution.


ORDER

1.  Dr. Evans's claim for payment of additional chiropractic charges is denied and dismissed.


2.  Dr. Evans's request for approval to provide additional chiropractic care is denied at this time.


Dated at Juneau, Alaska this 26th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair               


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley        


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael A. Gomes, employee; Jerry E. Evans, D.C., applicant; v. Klukwan Forest Products, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No. 9320860; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 26th day of April, 1995.



Susan N. Oldacres

SNO
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    �3 AAC 26.100 provides in pertinent part:





	  Any person transacting a business of insurance who participates in the investigation, adjustment, negotiation, or settlement of a workers' compensation claim:


	. . . .


	  (2) shall provide necessary claim forms, written instructions, and assistance that is reasonable so that any claimant not represented by an attorney is able to comply with the law and reasonable claims handling requirements.


	  (3) shall promptly make all payments or denials of payments as required by statute or regulation.





