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The Decision and Order issued April 26, 1995, erroneously contained no page 14.  It is corrected by the attached page 14.


Dated at Anchorage, Alaska this 28th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom           


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn            


S. T. Hagedorn, Member

that we approve a 100 percent offset of the overpay​ment against any benefits due.


AS 23.30.155(j) provides:


If an employee has made advance payments or over payments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensa​tion due may be withheld from an employee only on approval of the board.


In order to decide this issue, we must determine when Employee's work-related injury resolved and when fibromyalgia became the disabling condition.  Based on Dr. Armstrong's opinion, we find he was treating her for tendinitis of both shoulders in 1991.  He took her off work on August 26, 1991 because of the tendinitis.  He did not diagnose fibromyalgia until March 23, 1992.  
Dr. Weber disagreed with Dr. Armstrong's opinion.  He concluded there was no objective evidence of tendinitis in August 1991.  He believes Employee suffered from fibromyalgia as of August 1991.


Dr. Carlin, who performed the SIME, agrees with Dr. Armstrong.  He noted in his March 23, 1995 report that Dr. Fu reported on January 21, 1992, that she still had shoulder com​plaints and left hip problems, but there was no evidence of tender​ness or trigger points in other fibromyalgia locations.  Dr. Carlin noted that Dr. Peterson, who saw her on January 24, 1992 and February 21, 1992 at Defendant's request,  diagnosed shoulder and hip problems, not fibromyalgia.  It was not until March 23, 1992 that Employee had symptoms consistent with the diagnosis of fibromyalgia.


Based on the evidence cited above, we find Employee's disability between August 26, 1991 and March 23, 1992 is related to her May 1991 injury.  After March 23, 1992, the evidence overcomes the presumption that her condition was due to her May 1991 injury.  At that time the preponderance of the evidence supports the conclu-
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Employee's claim was heard at Anchorage, Alaska, beginning on November 3, 1994.  Due to a lack of time, the hearing could not be completed.  The hearing was continued to November 16, 1994.  It was completed on that day, and the record closed.  Employee is represented by attorney Charles Coe.  Defendant is represented by attorney Patricia Zobel.


We reopened the record under AS 23.30.095(k) when we realized there was a disputed medical issue which had not been addressed in the report by our physician, Jeffrey Carlin, M.D.,  who performed the second independent medical examination (SIME).  Mackey v. Safeway, Inc., AWCB Decision No. 94-0301 (November 24, 1994).  On March 29, 1995 we received a supplemental report from Dr. Carlin. A copy of the report was sent to the parties, and they were given an opportunity to depose the physician, file additional evidence, or submit written briefs.  No further action was taken, and the record closed again on April 10, 1995.  The claim was ready for decision when we first met thereafter on April 18, 1995.


SUMMARY OF THE CASE

The primary issue is whether Employee's fibromyalgia is work related.
  Employee seeks temporary total disability (TTD) benefits from June 1992 to the present as well as medical expenses.  The parties agreed any temporary partial disability (TPD) and permanent partial benefits paid by Defendant for her earlier claims could be credited against the TTD benefits due if the fibromyalgia is compensable.


Employee also requests her permanent partial benefits for her right knee injury be increased to 25 percent of the whole person, and paid at the same time as TTD benefits for the fibromyalgia condition.  Employee requests we award medical benefits for her knee as she may need knee replacement surgery in the future.  She also seeks statutory minimum attorney's fees and legal costs. 


Employee testified at the hearing.  In August 1977 she began working for Defendant as a checker, which included stocking shelves.  During the course of her work she has suffered various injuries.  In 1981 she injured her right knee.  She was off work for about four months.  Defendant admits this condition is work-related.  Defendant paid TTD benefits and permanent partial disability (PPD) benefits based on the five percent impairment rating of the lower extremity by Declan Nolan, M.D.  (Nolan January 29, 1982 report).


In 1986 she was again treated for knee pain.  She had developed osteoarthritis in the knee.  She was off work for about four months.  Defendant paid TTD benefits.  At that time she also complained her shoulder was bothering her.  Dr. Nolan diagnosed and treated shoulder tendinitis of the left shoulder. (Nolan June 16, 1986 chart notes). 


In early 1990 Employee had more shoulder problems from stocking shelves, but she continued to work.  She testified that in early April 1990 she saw Robert Lipke, M.D., for her arm problems.  In May 1990 she had more right knee problems.  She had knee surgery.  Employer considered the knee problem to be a new injury.  Employer paid TTD benefits from May 4, 1990 through July 22, 1990.  (July 27, 1990 Compensation Report).  


Employee testified at the hearing that her knee still bothered her after the surgery.  She returned to work anyway.  Her job duties were modified, but sometimes she had to stand more hours at work than she was supposed to.  Her left knee began to bother her.  She also developed soreness in various parts of her body,  including her shoulders and fingers.


On April 6, 1991 Employee was evaluated by Defendant's choice of physicians, James Robinson, M.D., Ph.D., and Donald Peterson, M.D.  They found she had no restrictions of function of her upper extremities at that time.


On June 19, 1991, Employee was seen at Humana Hospital Emergency Room complaining of bilateral shoulder pain which she said started two months earlier.  Diana Johnson, M.D., diagnosed tendinitis of both shoulders.


By August 1991 she was working about 25 hours per week.  She usually worked as a checker for two hours a day and did sedentary office work for the rest of the day.  Employee testified her last day of work was August 24, 1991.  From July 23, 1990 through August 25, 1991 she was paid TPD benefits.  (September 18, 1991 Compensation Report.)  


Employee's witnesses, Diane Garrett and Milton Jeter, testified she was a hard worker before her 1990 injury.  After her injury, she was slower at doing her work.  It was obvious that she was in discomfort.


Employee's witnesses testified working as a checker was heavy work and physically demanding.  They testified Employer began reducing the number of employees in 1985, and the number of hours employees worked.  This resulted in the employees having to do more work in less time.


Employee first saw Michael B. Armstrong, M.D., on August 24, 1991.  Dr. Armstrong testified at the hearing.  He specializes in rheumatology. He testified that about 20 to 30 percent of his practice includes patients whose diagnosis is fibromyalgia.  


In August 1991 Dr. Armstrong diagnosed and treated Employee for tendinitis of both shoulders.  He testified he believes the tendinitis resulted from her work as a checker.  He took her off work.  Defendant began paying TTD benefits, for an injury occurring on May 31, 1991, as of August 29, 1991.  (Septem​ber 17, 1991 Compensation Report).  


Employee saw Robert Fu, M.D., in January 1992 and he diagnosed myofascial pain syndrome.  (Fu January 21, 1992 re​port).  Dr. Armstrong began calling her complaints fibromyalgia in March 1992. (Armstrong March 23, 1992 report).  


TTD benefits  continued through June 10, 1992.  On June 23, 1992 Defendant began paying PPI benefits every two weeks based on a four percent whole person impairment rating.  (June 23, 1992 Compensation  Report).  By October 1, 1992 Employee's four percent PPI rating had been paid in full; she had received a total of $5,400.00 for PPI benefits.  Defendant than began paying benefits under AS 23.30.041(k).  (October 26, 1992 Compensation Report).  


In November 1992, John Frost, M.D., rated Employee's right knee  impairment at 36 percent of the lower extremity or 14 percent of the whole person.  He detailed the rating as follows:  10 percent of the lower extremity for loss of the medial meniscus, 20 percent for post-traumatic arthritic changes, and 11 percent of the lower extremity for decreased range of motion.  In his report he stated he believed the vast majority of the impairment pre-existed her 1990 injury, but  the 1990 injury was an aggravation.  He went on to say:  


It is certainly conceivable that the rate of deterioration may have been increased by the aggravation of May 4, 1990, however it is my belief that due to natural progression of the post-traumatic arthritis which she had prior to May 4, 1990, that she would be worse now than in April, 1990, even if the injury of May 4, 1990 had not occurred.


On February 5, 1993 we received Defendant's Controversion Notice denying permanent benefits based on Dr. Frost's PPI rating.  The notice denied benefits because her condition "is pre-existent and unrelated to the 5/4/90 injury."  Defendant accepted Dr. Frost's rating of 36 percent of the lower extremity.  (Defendant Hearing Brief at 3).  


Defendant contends Employee's fibromyalgia is not compensable.  Defendant asserts she suffered from this condition beginning in at least August 1991.  Therefore, the benefits Defendant paid since August 29, 1991 should be credited against the increased permanent partial benefits that are due for the increased rating of her knee impairment.  


Regarding Dr. Armstrong's fibromyalgia diagnosis, he testified the diagnosis is based primarily on the patient's history as well as the unique signs and symptoms exhibited.  To make the diagnosis, the patient must have diffuse tenderness in all four quadrants of the body and tender points in specific parts of the body for at least six months.  Dr. Armstrong considers the tender points to be an objective finding, although not subject to being quantified.  In addition, most patients with fibromyalgia have a sleep disturbance.  Although they may get a full night's sleep, it is non-restorative because the patient does not reach the Stage 4 sleep level.


Dr. Armstrong admitted medical science has not determined what causes fibromyalgia.  Most of the time there is no particular precipitating event.  In about 10 percent of the cases, the patient gives a history of a traumatic event before the onset of the syndrome.  


He based his opinion regarding causation on the temporal relationship of Employee's work to her condition.  He has treated her for a long period of time, and watched her condition progress.  Dr. Armstrong believes his repeated contacts with Employee give him a better understanding of the effects of her work on her condition than a physician who sees her on a one-time basis and reviews her medical records.


Dr. Armstrong believes it is more probable than not that Employee's work activities aggravated her condition.  He believes her job duties, involving repetitive motions, caused her to develop tendini​tis.  The tendinitis became chronic and recurrent.  She also had developed osteoarthritis due to her knee injury.  He believes the tendinitis, added to the painful knee condition, led to a sleep disturbance.  From this she developed a regional pain syndrome which in turn developed into fibromyalgia.  


He submitted an article from The Journal of Rheumatology (1993) which he considered as supporting his opinion.  The article, "Litigation, Sleep, Symptoms and Disabilities in Postaccident Pain (Fibromyalgia)" was written by three people, one of whom is Harvey Moldofsy, M.D., a recognized expert in the area of fibromyalgia.  


The article reports the findings from a study which "was conducted to compare the sleep and symptoms of those patients with postaccident pain with litigation resolved and those with outstanding litigation."  The doctors selected  24 patients from a case series of 205 consecutive patients referred for evaluation.  These 24 were selected because they "described the onset of their chronic musculoskeletal pain following an accident. . . ."  The nature of the accident was classified as motor vehicle accident, work-related injury, or other.  


Dr. Armstrong believes there is no basis to say that the fibromyalgia is not work related.  He testified the tendinitis dovetailed into the fibromyalgia.  He admits it is possible she might have developed the condition even if she had not been working.  He considers her disabled for her job at the time of injury, but agrees there may be some work she can do despite her condition.


On cross-examination Dr. Armstrong admitted that according to Employee's statements, her tendinitis in 1986 resolved and she was pain free.  He admitted there is no difference between her shoulder symptoms now and in August 1991.  However, he testified it would be inappropriate to diagnose fibromyalgia on the basis of shoulder complaints alone, although it is possible that her pain in August 1991 was the start of fibromyalgia. Dr. Armstrong testified it is not probable that she developed fibromyalgia "out-of-the-blue." 


Defendant presented the testimony of Herbert Weber, M.D., both by deposition and telephonically at the hearing.  He examined Employee in June 1993.


Dr. Weber is a rheumatologist.  In his practice approximately 40 percent of his patients have been diagnosed as having fibromyalgia.  Dr. Weber testified there are no tests for fibromyalgia which elicit physical findings.  He agrees with Dr. Armstrong that there are no objective findings of this condition, except the tender points.  (Weber Dep. at 13-14).  Dr. Weber testified the medical literature about fibromyalgia contains a great deal of speculation as to cause and effect, but none of it is provable on a scientific basis.  (Id. at 19).  The American Rheumatological Association (Association) considers the disease idiopathic, i.e., the cause is unknown.  The Association has taken the position that there is no hypothetically suggested cause which can be supported by scientific studies; Dr. Weber shares this opinion.  (Id. at 21).


Dr. Weber testified at the hearing about studies of people with fibromyalgia.  About 7 to 14 percent report they had some sort of trauma before the onset of the condition.  He testified that is about equal to the number of people who reported changing their address before the onset of the condition.


Dr. Weber disagrees with Dr. Armstrong's August 1991 diagnosis of tendinitis.  There was no swelling, redness, or restriction in her range of motion.  Dr. Weber concludes there is no objective evidence of tendinitis.  He believes that, given Employee's earlier complaints of pain in various parts of her body, she already had fibromyalgia in August 1991.


On cross-examination, Dr. Weber admitted neither he nor medical science in general knows what produces fibromyalgia.  He testified there is no reliable information on what causes it or influences its development.  While he cannot absolutely say Employee's condition is not work related, he can say it probably is not work related.


Regarding articles relating  fibromyalgia to work conditions, he testified these are retrospective studies which merely report the participants' opinions regarding the onset of the condition.  There is no reliable research which demonstrates a consistent relationship between trauma or work and the development of fibromyalgia.


In November 1993 Employee was examined by Jeffrey Carlin, M.D., as a Board-selected physician under AS 23.30.095(k).  He is a rheumatologist.  He diagnosed fibromyalgia as well as severe osteoarthritis of the right knee.  He stated: "I  have a hard time relating the patient's fibromyalgia to her 1991 injury, and on a more-probably-than-not basis, would say it is not related."  (Carlin November 19, 1993 Examination Report at 31).  


Dr. Carlin recommended a pain clinic for pain management.  Absent treatment at a pain clinic, he believes she would be not be able to return to work, even part-time.  He believes she would currently be unable to return to work, even in a sedentary position, given her current degree of inactivity.  He believes she would be unable to tolerate a vocational rehabilitation approach at this time.


In response to our request for his opinion regarding when he believes Employee began to suffer from fibromyalgia, Dr. Carlin stated:  


I would concur with Dr. Armstrong's appraisal that the patient did not have fibromyalgia in August 1991.  Prior to 1991, she had severe osteoarthritis of the knee, secondary to prior meniscal injury.  She then began to develop bilateral impingement syndrome and tendinitis of the shoulders.  The first clear evidence that the patient seems to have developed generalized fibromyalgia syndrome is in the chart notes of Dr. Armstrong on March 23, 1992, where the patient appears to have generalized aching and trigger point tenderness consistent with the diagnosis of fibromyalgia.

(Carlin March 23, 1995 Report). 


In addition to seeking benefits for the fibromyalgia condition, Employee contends she is entitled to an increase in her rating for her right knee injury to 25 percent of the whole person based on the examination performed under AS 23.30.095(k) by the Board-selected physicians.  Employee's knee condition was evaluated both by Dr. Carlin, the rheumatologist, and by Wally Krengel, III, M.D., an orthopedic physician.


Dr. Carlin reported he would rate "her permanent impairment of 25 percent of the right lower extremity . . . .  50 percent of the 25 percent impairment is due to the May 1990 injury, and about 50 percent is preexisting."  (Carlin November 19, 1993 report at 31).  Dr. Krengel rated her knee injury at "20 percent of the right lower extremity."  He concluded the condition was preexisting: "There is no ratable knee or back impairment attributable to either the May 1990 injury of the May 1991 injury."  (Krengel November 19, 1993 report at 36).


Defendant argues that no benefits are due for Employee's fibromyalgia condition.  Defendant contends she suffered from fibromyalgia, not tendinitis, in August 1991.  Because Employee received TTD beginning on August 26, 1991, Defendant asserts she was overpaid.  Defendant paid TTD benefits from August 26, 1991 through June 10, 1992, for a total of $14,502.49, PPI benefits of $5,400, and $9,451.80 for benefits under §41(k). These benefits total $29,354.29.  In addition, Defendant paid $17,079.83 for medical expenses.  (June 24, 1993 Compensation Report).   There​fore, Defendant requests that under AS 23.30.155(j) the benefits paid for the fibromyalgia condition be offset 100 percent against any additional benefits due for the increased impairment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


In Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations." 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption has been overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994). 


We find Dr. Armstrong's opinion raises the presumption that Employee's condition is compensable.  We find Dr. Weber's opinion overcomes the presumption.  We consider whether Employee has proven, by a preponderance of the evidence, that her condition is work-related.  


Dr. Armstrong testified his reason for relating Employee's condition to her employment is the temporal relationship between her tendinitis and the onset of her fibromyalgia.  He offers no other basis to support his conclusion. He admitted medical science considers the cause of fibromyalgia to be unknown.  
The article Dr. Armstrong considered reports the findings from a study which "was conducted to compare the sleep and symptoms of those patients with postaccident pain with litigation resolved and those with outstanding litigation." It does not address the causation relationship between injuries and fibromyalgia.  From the article it may be inferred that the accident caused the onset of fibromyalgia, but that was not stated in the article.  Instead, the article merely reported the patients' opinions that the onset of the fibromyalgia occurred after a traumatic incident.  We find the article does not support the proposition that trauma causes fibromyalgia.        


We consider the other evidence presented in this case.  Dr. Weber testified the cause of fibromyalgia is unknown.  He reported the Association considers the cause of the disease to be unknown.  He testified he cannot absolutely rule out Employee's work as the cause of her condition, but testified it is probably not the cause. 


The Board-selected physician who performed the SIME stated Employee's condition is not related to her employment.  However, he acknowledged:


[O]ne would assume that fibromyalgia can be triggered by an injury such as a motor vehicle accident or fall, . . . .  None of this appears to be the case in this individual. . . . I have a hard time relating the patient's fibromyalgia to her 1991 injury, and on a more-probably-than-not basis, would say it is not related.

(Carlin November 11, 1993 report at 31).


Employee argued none of these physicians knew the exact nature of her work, and we should give their opinions less weight.  That may be true, but that was not the basis for Dr. Armstrong's opinion either.  He believes her fibromyalgia flowed from her tendinitis, instead of directly from her work duties as she argues.


This is a troubling case.  Like Dr. Armstrong, we believe there is a strong argument for relying upon the temporal relationship between her multiple injuries, her tendinitis, and the onset of the fibromyalgia.  However, we find the weight of the medical evidence in this case does not support finding a causal relationship.  Accordingly, we conclude Employee has not proven her claim by a preponderance of evidence.  We will deny and dismiss her claim for medical and disability benefits for her fibromyalgia condition.


Employee also sought an increase in her permanent partial impairment award for her knee injury.  Employee was rated after the 1981 injury at 5 percent of the lower extremity. Dr. Frost rated her in November 1992 as having a 14 percent impairment of the whole person, or 36 percent of the lower extremity, for her right knee.  Dr. Frost said the vast majority of her condition was pre-existing, but the 1990 injury was an aggravation. Defendant accepts Dr. Frost's rating of her knee impairment, but did not pay any additional permanent benefits. Defendant contends Employee was overpaid because she was paid benefits for her fibromyalgia condition which is not compensable. 


Employee contends she is entitled to have her rating increased to 25 percent of the whole person based on the examination performed under AS 23.30.095(k) by the Board-selected physicians.  Dr. Carlin reported  he would rate "her permanent impairment of 25 percent of the right lower extremity . . . .  50 percent of the 25 percent impairment is due to the May 1990 injury, and about 50 percent is preexisting."   Dr. Krengel rated her knee injury at "20 percent of the right lower extremity."  He concluded the condition was preexisting; "There is no ratable knee or back impairment attributable to either the May 1990 injury of the May 1991 injury."


We find our physician's ratings of Employee's knee impairment is less than Dr. Frost's rating.  Because Defendant has not disputed Dr. Frost's rating, we will adopt his rating as being correct.  We find the weight of the evidence supports the conclusion that the increased rating resulted from the progression of her 1986 injury, and not from the 1990 aggravation.


Using Dr. Frost's 36 percent rating, the increased PPD benefit under AS 23.30.190(a)(2) as it existed in 1986 equals $21,307.57.  (248 weeks times 36% = 89.28 weeks of benefits; $250.04 per week times 89.28 weeks = $22,323.57 in PPD benefits minus $1,016.00 PPD benefits previously paid.).  


Defendant contends there is an overpayment, and no further benefits are due.  Under AS 23.30.155(j) Defendant asks that we approve a 100 percent offset of the overpayment against any benefits due.


AS 23.30.155(j) provides:


If an employee has made advance payments or over payments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensa​tion due may be withheld from an employee only on approval of the board.


In order to decide this issue, we must determine when Employee's work-related injury resolved and when fibromyalgia became the disabling condition.  Based on Dr. Armstrong's opinion, we find he was treating her for tendinitis of both shoulders in 1991.  He took her off work on August 26, 1991 because of the tendinitis.  He did not diagnose fibromyalgia until March 23, 1992.  
Dr. Weber disagreed with Dr. Armstrong's opinion.  He concluded there was no objective evidence of tendinitis in August 1991.  He believes Employee suffered from fibromyalgia as of August 1991.


Dr. Carlin, who performed the SIME, agrees with Dr. Armstrong.  He noted in his March 23, 1995 report that Dr. Fu reported on January 21, 1992, that she still had shoulder complaints and left hip problems, but there was no evidence of tenderness or trigger points in other fibromyalgia locations.  Dr. Carlin noted that Dr. Peterson, who saw her on January 24, 1992 and February 21, 1992 at Defendant's request,  diagnosed shoulder and hip problems, not fibromyalgia.  It was not until March 23, 1992 that Employee had symptoms consistent with the diagnosis of fibromyalgia.


Based on the evidence cited above, we find Employee's disability between August 26, 1991 and March 23, 1992 is related to her May 1991 injury.  After March 23, 1992, the evidence overcomes the presumption that her condition was due to her May 1991 injury.  At that time the preponderance of the evidence supports the conclusion that her disability was due to fibromyalgia, which we have found is not compensable.


Accordingly, we conclude Employee is entitled to TTD benefits for her May 1991 injury from August 26, 1991 to March 23, 1992, or a total of 30 weeks of TTD benefits.  This equals $10,501.80.


In view of our ruling, it does not appear Employee is likely to receive any further compensation benefits in the near future; we have determined her current disability is not work related.  Accordingly, we find it is appropriate under AS 23.30.155(j) to permit Defendant to be reimbursed by withholding the entire amount due Employee for TTD benefits for the period of August 26, 1991 to March 23, 1992. Accordingly, we find Defendant's overpayment is reduced by $10,501.80, leaving an overpayment of $18,852.49.


We concluded above that Employee was entitled to additional PPD benefits of $21,307.57.  We again conclude it is appropriate to reimburse Defendant 100 percent for the overpayment from the benefits due for the increased PPD benefits.  We find Employee is entitled to additional PPD benefits after reimbursing Defendant.  The payment due is $2,455.08.  We will order Defendant to pay this amount. 


Dr. Frost indicated Employee may need knee replacement surgery at some time in the future due to her on-the-job injuries.  We retain jurisdiction to award temporary benefits, increased permanent benefits, and medical benefits in the event further treatment is needed for the right knee injury.


Employee's attorney requested statutory minimum attorney's fees and legal costs.  AS 23.30.145(a) provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


We find Defendant controverted Employee's claim, and we can award a fee under AS 23.30.145(a).  Although Defendant overpaid benefits, Defendant argued no benefits were due after August 26, 1991.  Employee was successful in getting a ruling to the contrary. We conclude that the minimum statutory fee under §145(a) should be based on the benefits awarded from August 26, 1991 to March 23, 1992, as well as the increased PPD benefits.  We find the benefits awarded total $31,809.37.  Under §145(a) the statutory minimum fee equals $3,330.94.   We will award that amount.


Employee requested payment of legal costs, but did not submit an itemized statement.  We will retain jurisdiction over the legal costs request.  If the parties are unable to resolve the matter, we will decide the amount due, if any.


ORDER

1.  Employee's claim for benefits for her fibromyalgia condition is denied and dismissed.


2.  Defendant may credit in full the compensation benefits paid from August 26, 1991 to March 23, 1992 against the benefits due for that period.  Defendants may credit in full the remaining benefits paid against the benefits due for the increased permanent partial disability benefits award for Employee's 1986 knee injury.  


3. Defendant shall pay Employee $2,455.08 for the increased permanent disability benefits.


4.  We retain jurisdiction to award benefits relating to Employee's right knee should further medical care be required, and to award legal costs.


5.  We award Employee's attorney his fees under AS 23.30.145(a) in the amount of $3,330.94.


Dated at Anchorage, Alaska this 26th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom           


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn            


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf      


Patricia A. Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision for the 1986 injury, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


If compensation is payable under terms of this decision for the 1991 injury,  it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Cynthia Mackey, employee / applicant; v. Safeway, Inc. (Self-Insured), employer / defendant; Case Nos. 9120342 and 9010300; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of April, 1995.

                             _________________________________

                             Charles Davis, Clerk

SNO   

�








    �There are medical opinions disputing the diagnosis of fibromyalgia.  However, Defendant's expert witness diagnosed this condition.  Defendant has accepted the diagnosis.







