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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512                                                              


               Juneau, Alaska  99802-5512

STEPHEN J. DECKER,



)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9120155

PRICE/NORTHLAND J.V.,


)








)
AWCB Decision No. 95-0116




Employer,


)








)
Filed with AWCB Anchorage



and




)
April 28, 1995








)

NATIONAL UNION FIRE INSURANCE,
)








)




Insurer,


)




  Petitioners.

)

___________________________________)



We heard this request for an order in Anchorage, Alaska, on the written record.  The employee is represented by attorney Charles Coe.  The employer and insurer are represented by attorney Patricia Zobel.  We closed the record on April 21, 1995 when we next met after all briefs were due.  


SUMMARY OF THE PROCEEDINGS

On February 2, 1995, the employer filed a request for an order for a Social Security Administration (SSA) offset based on our prior ruling in Decker v. Price/ Northland J.V., AWCB Decision No. 93-0304, November 24, 1993 (Decker II).  In Decker II, we granted the employer's request for an SSA offset, and allowed the employer to withhold up to 50 percent of unpaid installments of compensation until the employee's overpayment is recovered.  We reserved jurisdiction regarding the employer's request for an offset for compensation received for the employee's dependent children, until the employer provided the documentation we requested.  We ordered the parties to provide the information within 45 days.  


The employer filed the requested documentation on November 2, 1994, and November 9, 1994
.  On December 28, 1993, the employer requested the following information from the SSA in writing:  


1.  Social security's determination of the average current earnings which would be used by social security if it were computing the workers' compensation offset;


2.  The amount, month and year of the initial social security entitlement;


3.  The amount, month and year of each dependent's initial entitlement; and


4.  The type of social security benefits granted.  If social security is paying periodic disability benefits the disability upon which the entitlement is based.  We are specifically requesting a copy of social security Form 831.  


On October 24, 1994, the SSA replied:  



We have been asked to send the following information to you directly.  Please see attached copy of the request we received from the attorney.  



The answers to her questions are as follows:  



1.
$1,471.00



2.
02/92 - $710.60



3.
02/92 - 177.60  Please note there are two children.  The benefit of each is offset $13.00.  Thus, the net benefit of each is $164.60.  



4.
Please see copy of form SSA-831 attached


In Decker II at 5, we found the employee's temporary total disability rate (TTD) to be $204.70 per week.  Further, we reserved jurisdiction to determine whether the SSA considers the employee's children dependents.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.225(a) provides:  "When periodic retirement or survivors' benefits are payable under 42 U.S. 401-433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week."


AS 23.30.225(b) states:



When it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under his chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401-433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent [sic] of the employee's average weekly wages at the time of injury.


Repayment of overpayment of benefits is authorized under AS 23.30.155(j), which states:



If an employer has made advance payments or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


Based on the Social Security Administration's (SSA) October 18, 1994 letter, we find the SSA considers the employee's children dependents for purposes of paying them benefits under 42 U.S.C. 401-403.  We find the SSA paid a net benefit of $329.20 per month beginning in February, 1992 as a benefit for the employee's dependent children.  Thus, we conclude the employer is entitled to offset the amount the employee received based on those benefits.  


In Decker II at 7, we granted the employer's request for recovery of overpaid benefits at a rate of 50%.  We decline to disturb that ruling here.  We conclude the employer shall be allowed to recover any overpayment at the 50% rate allowed in Decker II.  


ORDER

1.  The employer's request for a Social Security benefits offset based on the employee's receipt of benefits for his dependent children is granted.  


2.  Under AS 23.30.155(j), the employer may withhold up to 50 percent of unpaid installments of compensation until the employee's overpayment is recovered.  


Dated at Anchorage, Alaska this 28th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl Jacquot, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member



 /s/ Darrell Smith             


Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Stephen Decker, employee / respondent; v. Price/Northland J.V., employer; and National Union Fire Insurance, insurer / petitioners; Case No.9120155; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of April, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �We note the late filing of the requested information.  Accord, Wausau Insurance v. Van Biene, 847 P.2d 584, 589 (Alaska 1993), wherein the court reversed a Board decision estopping Wausau from claiming an offset after waiting three years to seek a Social Security offset.  The court noted:  "[N]eglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question."  We further note the employer had to wait almost 11 months to get a response to its request from the SSA.





