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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512                                                              


               Juneau, Alaska

99802-5512

JOHN REYNOLDS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB CASE No.9307584


v.
)



)
AWCB Decision No. 95-0117 

CONTRACTORS INTERNATIONAL, INC.,
)

  (Uninsured),
)
Filed with AWCB Fairbanks


Employer,
)
April 27, 1995


   Defendant.
)



)


This petition for a finding of default was decided at Fairbanks, Alaska based on written documents filed by the parties and as agreed in a prehearing conference held on April 27, 1995.  The employee was represented by attorney Michael Jensen; the defendant was represented by company president Rudy Grubb.  The record closed when we met on April 27, 1995.


ISSUE

Whether to grant the employee's request for a default order under AS 23.30.170.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.170 states:


(a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compen​sation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declar​ing the amount of the default.  The order shall be filed in the same manner as the compensation order.


(b) If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgement for the amount declared in default by the supplementary order if it is in accordance with the law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.


(c) Review of the judgement may be had as in a civil action for damages.  Final proceedings to execute the judgement may be had by writ of execu​tion.  The court shall modify the judgement to conform to a later compensation order upon presen​tation of a certified copy of it to the court.


The employee requests that we find the defendant in default of our February 24, 1995 decision and order (D&O), AWCB No. 95-0052, in which we instructed the defendant to increase a bond previously established pursuant to AS 23.30.075(a) and AS 23.30.155(h).  Based on our observation the defendant's connection with Alaska would conclude at the end of March 1995, when its service contract at Fort Wainwright was expected to end, and based on the defendant's history of failing to pay compensation benefits when due, we directed that the bond, previously established at $10,000, would increase to $20,000.


On March 27, 1995, after the defendant failed to deposit an increase in the bond account as directed, we wrote the following letter to Carol Hodgdon, Directorate of Contracting at Fort Wainwright:


On February 24, 1995 the Alaska Workers' Compensation Board ordered Contractors International to increase a bond established in this case to cover work-related injuries to former employee John Reynolds under AS 23.30.155(i).  The bond balance was due to be increased from $10,098 to $20,000 by March 13, 1995.  As of this date, the bond has not been increased and a 25% penalty for late payment is also due.  Additionally, on March 15, 1995 we ordered a release from the existing bond in the amount of $3,330 for past due payments of weekly benefits, on which an additional 25% penalty is also owed.


In short, in order to restore and increase the security bond created in this case and to recover past due penalties, we hereby request that you withhold $15,415.00 from the next Contractors International check, calculated as follows:


$20,000 new bond amount 


- $10,098 former bond balance =
$ 9,002.00


$ 9,002 x 25% penalty =
 2,250.50


restore amount released from bond
3,330.00


$3,330 x 25% penalty =
832.50


Total
$15,415.00


Kindly send the check to Janice Pekinski, State of Alaska, Department of Labor, PO Box 21149, Juneau, AK  99802-1149.  Please do not hesitate to contact me if you have any questions.


Initially, Ms. Hodgdon stated this letter would be sufficient authority for her to withhold the payment requested.  After receiving the letter, however, she said she required a Superior Court Order to withhold payment.  Accordingly, we are preparing this decision and order and a Supplementary Order of Default for presentation to the Superior Court.


It is undisputed and we find that at the time of our February 24, 1995 D&O the bond balance stood at $10,098.  Based on the defendants' failure to timely pay compensation, the bond balance was reduced on March 15, 1995 to $6,768.  According to our records, the employee has made the last two compensation payments and no additional bond reduction has been made.  Nevertheless, no deposits have been made into the bond account and we find, under our February 24, 1995 D&O, $12,332 must be added to the bond balance.  Additionally, we find a penalty is owed.  AS 23.30.155(f) states:


 (f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

Since the defendant has not paid compensation
 as ordered, a 25 percent penalty is owed in the amount of $3,083.00 under AS 23.30.155(f).


We find the defendant was ordered to pay the above benefits, and more than 30 days have elapsed since the order was issued on February 24, 1995.  We further find the defendant has not paid the compensation awarded under our order.  This finding is supported by the undisputed agreement of the parties.  The defendant simply requested that we reduce the bond requirement because he hopes to obtain Second Injury Fund contribution under AS 23.30.040
.


Accordingly, we find the defendant in default of workers' compensation benefits in the amount of $15,415.00  We therefore declare the defendant in default of this amount, and we will issue a supplementary order declaring this amount in default.


ORDER

Contractors International, Inc. is in default in the amount of $15,415.00.


Dated at Fairbanks, Alaska this 27th day of April, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown             


Fred G. Brown, 



Designated Chairman



 /s/ John Guichici             


John Giuchici, Member



 /s/ Ray Kimberlin             


Ray Kimberlin, Member


APPEAL PROCEDURES


A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Reynolds, employee / applicant; v. Contractors International, Inc., employer (Uninsured),  defendant; Case No.9307584; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 27th day of April, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk

SNO

�








    �The defendant contends payment into the bond is not compensation, so no penalties may be ordered.  The Alaska Superior Court has broadly defined the term compensation under the Workers' Compensation Act.  We believe the term "compensation" in AS 23.30.155(f), includes bond payments which must be used to pay compensation.  Even if AS 23.30.155(i) limits the bond as surety to "secure the prompt and convenient payment of compensation", we find the 25% increase is appropriate and "advisable" under subsection .155(i), based on the defendants' repeated failure to pay compensation and other payments as ordered.


    �All payments owed under this decision are payable to the bond.  In the event a balance remains after payment of benefits, attorney fees and costs, (which presently total up to $4000) and/or in the event the defendant is able to secure a contribution from the Second Injury Fund, any remaining funds will be returned to the defendant.





