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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512                                                              


               Juneau, Alaska

99802-5512

MIKE J. MARKUSEN,



)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9229757

ALASKA FISHERMAN'S CAMP,


)








)
AWCB Decision No. 95-0120




Employer,


)




  Petitioner.

)
Filed with AWCB Anchorage

___________________________________)
May 5, 1995



We heard Employer's petition to dismiss Employee's claims  on the written record at Anchorage, Alaska on April 19, 1995.   Attorney Richard L. Harren represents Employee.  Attorney Tracey L. Knutson represents Defendant.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On June 15, 1994, Employee filed an Application for Adjustment of Claim seeking temporary total and  permanent  partial  disability benefits, medical costs, transportation costs and attorney's fees. 


On June 27, 1994, Employer answered Employee's application and controverted all benefits.  In the Answer and Controversion, Employer alleged  Employee was not injured within the course and scope of his employment with Employer and he failed to give Employer timely notice of his injury. 


On March 1, 1995, Employer filed an Affidavit of Readiness for Hearing.  The written summary of prehearing conference on February 

27, 1995, states: "[E]mployee is abandoning the workers' compensation process because his hip problems are not work related.

At the prehearing, Employer requested that Employee and his attorney sign a statement of withdrawal.


On March 20, 1995, Employee filed a document entitled "Affidavit in Opposition to Readiness for Hearing" in which he stated: "[E]mployee. . .opposes the Affidavit for Readiness for Hearing on grounds that [Employee] has withdrawn his claim."


On March 20, 1995, we returned the document to Employee  stating it was untimely filed, unnotarized, and not served on Employer.  We also indicated we had not received Employee's withdrawal of his claim.


On March 31, 1995, we set the matter for hearing.  On the same date, we sent Employee's attorney a hearing notice by certified mail.  We received the signed return receipt on April 6, 1995. 


On April 18, 1995, Employee filed a Notice of  Withdrawal signed by himself and his attorney which  stated: "[E]mployee is abandoning the workers' compensation application which he filed because he is unable to find medical evidence to relate the injury to his work."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulations at 8 AAC 45.074(f) provide:



If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, 



 (1) proceed with the hearing in the party's    absence and, 
after taking evidence, decide    the issues in the application or petition; 



 (2) dismiss the case without prejudice; or 



 (3) adjourn, postpone, or continue the hearing.


Our regulations at 8 AAC 45.074(a) further provide in part:



Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted. The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.


We find Employee was served with proper notice of hearing.  We do not find good cause to either continue the hearing or dismiss the case without prejudice.  We shall therefore proceed to decide Employer's petition to dismiss on the merits.  8 AAC 45.074(f)(1).


AS 23.30.120(a) provides in part: 



"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)the claim comes within the provisions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  


Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has and injury, and (2) an employment event or exposure could have caused it.


The mere filing of a claim does not give rise to the presumption.   There must be some evidence that the claim arose out of, or in the course of, employment.   Resler v. Universal Servs., Inc.,  778 P.2d 1146 (Alaska 1989).  Burgess Const. Co. v. Smallwood,  623 P.2d 312 (Alaska 1981).  


Employer alleges Employee was not injured in the course and scope of his employment. We have reviewed our file including the deposition testimony of Michael H. Newman, M.D., and William G. Boettcher, M.D.  We found no medical or non-medical evidence demonstrating a connection between Employee's injury (osteonecrosis) and his employment.


Dr. Newman is Employee's treating physician.  In his letter to Employer dated July 12, 1994, he writes: "I am unaware of any specific relationship  of  osteonecrosis to [Employee's] employment.  I am also unaware of any other risk factors.  My opinion is that this probably falls into the so-called 'idiopathic' group of osteonecrosis; that is to say, no causative factor has been identified."  The deposition testimony of Dr. Newman is consistent with this opinion.


Dr. Boettcher reviewed Employee's medical records at the request of Employer.  In his letter to Employer dated July 26, 1994, he writes: "I am emphatically of the opinion that [Employee's] employment did not cause the osteonecrosis of the right hip.  I believe his condition is unrelated to any aspect of his employment."   The deposition testimony of Dr. Boettcher is also consistent with this opinion.


Based on the foregoing, we find Employee failed to establish a preliminary link between his injury and his employment. He therefore does not obtain the benefit of the presumption of compensibility.  Accordingly, we find Employer prevails on its petition to dismiss Employee's claims. 


ORDER

1. Employer's  petition to dismiss Employee's claims is granted.


2. Employee's claims are dismissed and denied.


Dated at Anchorage, Alaska this 5th day of May, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan             


Tim MacMillan, 



Designated Chairman



 /s/ C.Russell Lewis           


Russell Lewis, Member



 /s/ Darrell F. Smith          


Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mike J. Markusen, employee / respondent; v. Alaska Fishermans Camp, employer/petitioner; Case No. 9229757; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of May, 1995.

                             _________________________________

                             Charles E. Davis, Clerk
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