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)



)
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and
)



)
Filed with AWCB Juneau

ALASKA NATIONAL INSURANCE CO.,
)
May 8, 1995



)


Insurer,
)
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)



)


Employee's claim for disability compensation, medical care, payment of a penalty, and attorney's fees and costs was tentatively scheduled for a hearing in Juneau on 4 April 1995.  Employee is represented by attorney Kevin Morley.  Defendants are represented by attorney Richard L. Wagg.  The parties agreed to a hearing on the written record with briefs.  Defendants timely filed a hearing brief on 27 March 1995.  At a prehearing conference held on 4 April 1995, the parties agreed Employee would file a hearing brief on 11 April 1995 and Defendants would file a reply brief on 18 April 1995, at which time the record would close.  All briefs were timely received and we closed the record on 18 April 1995.


On 28 April 1995 we learned of a possible conflict of interest on the part of Alaska Workers' Compensation Board Member Nancy Ridgley.  We reopened the record to bring our concerns to the parties' attention.  At a conference on 1 May 1995, the parties stipulated they had no objection to Ms. Ridgley participating in the deliberations.  We closed the record and concluded our deliberations on 1 May 1995.


ISSUE

Did the injury Employee sustained when she fell on the public sidewalk outside Employer's plant, during her lunch hour, occur in the course and scope of her employment?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The record includes Employee's deposition, taken 2 February 1995 and a video tape, which is about five minutes long.  The video tape was taken and narrated on 11 February 1995 by Michael Cusack, Employer's secretary/treasurer.  The video tape shows the sidewalk in front of Employer's plant, and a covered utilities vault in the middle of the sidewalk.  According to Mr. Cusack's narration, the vault cover was replaced after Employee's injury.


The facts in this case are not in dispute.  Employee is a California resident who performs seasonal work.   She worked for Employer at its Ketchikan fish-processing plant for three seasons before her injury.  She returned to Ketchikan and began her fourth season of work for Employer sliming fish on the processing line on 30 July 1994, the day she was injured.  


Employee's Report of Occupational Injury or Illness indicates the injury occurred at 12:05 p.m., while she was on her lunch break.  Employee testified she had "clocked off the time clock" before she left for lunch, as Employer required her to do.  (Employee's dep. at 19.)  


Employee testified she and her husband were going to lunch at a small store next door to Employer's plant when she stepped on the metal vault cover and fell.  (Id. at 38.) The metal cover is in the public sidewalk in front of Employer's plant, about 50 feet from the front door.  There is room on the sidewalk to walk around the metal cover.  (Id. at 20.)  The vault cover was damp from the rain which had fallen earlier in the day.  (Id. at 21.)  Employee testified she had walked on the street in front of the plant before, but had never been to the store.  Employee said that in the past she had usually taken her lunch to work, and ate in the lunch room provided by Employer.


Employee fractured her left ankle when she slipped and fell on the metal vault cover.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter . . . ."


Before the presumption attaches, a preliminary link must be established between the disability and the employment.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  To make a prima facie case, the employee must present some evidence (1) that she has an injury, and (2) that an employment event or exposure could have caused it.  If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  
The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976).  A party can overcome the presumption of compensability either by presenting affirmative evidence that the injury is not work-connected or by eliminating all possibilities that the injury was work-connected.  Veco, 693 P.2d at 872.  


If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence. Veco at 870.


We must determine if the injury Employee sustained when she fell occurred as a result of her employment.  "`Injury' means accidental injury or death arising out of and in the course of employment. . . ."  AS 23.30.265(17).  


`[A]rising out of and in the course of employment' includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities."

(AS 23.30.265(2))


The "going and coming rule" has been adopted by the Alaska Supreme Court.  Under the rule, "travel between home and work is considered a personal activity, and injuries occurring off the work premises during such travel are generally not compensable under workers' compensation acts."  Sokolowski v. Best Western, 813 P.2d 286 (Alaska 1991).


Employee's injury occurred when she was going to lunch, after she had punched out on her timecard, and after she had left Employer's premises.  According to Professor Larson, trips away from and back to the employer's premises for the purpose of getting lunch should be governed by the same rules and exceptions as those for travel at the beginning and end of the work day.  1 Larson, The Law of Workmen's Compensation, Sec. 15.51 at page 4-157.  


Because Employee's injuries occurred off Employer's premises while Employee was going to lunch, her claim for worker's compensation benefits would be denied under the "going and coming rule" unless she qualifies for one of the exceptions to that rule.


In Sokolowski at 290, the Alaska Supreme Court adopted the "special hazard exception" to the going and coming rule.  Under this exception, an injury to an employee caused by a special hazard located on the employee's normal or usual route to work is compensable under the Alaska Workers' Compensation Act (AWCA) if it meets the requirements of the exception.  The court found that three elements must be met before an employee's injury qualifies for application of the special hazards exception.  First, the injury must be causally related to the employment.  Second, the hazard which caused the injury must be quantitatively greater then risks common to the public.  Third, the employee must be on the only, usual or normal route to work.  (Id. at 291-2.)


The court also stated:  "Each prong of this test contains evidentiary questions, and [the employee] is entitled to the presumption of compensability as to each of those questions."   (Id. at 292.)


Both parties argue the outcome of Employee's claim should be controlled by the "going and coming rule" and the "special hazards exception" to that rule.  We agree.


We find Employee slipped on a damp metal cover in the sidewalk.  We rely on Employee's testimony at her deposition.  Employee testified the metal cover was damp, and that she was wearing rubber boots with "non-slip" soles.  Employee did not testify that the metal cover was slippery.  


Defendants acknowledge Employee meets the first prong of the test, i.e., her injury was causally related to her employment.  Employer acknowledges that "but for" her employment, Employee would not have been walking to lunch on that sidewalk at that particular time.  Employer denies, however, that Employee meets the other two prongs of the test.


The second prong of the test is that the hazard which caused the injury must be quantitatively greater than the risk common to the public.  Before this test can be met, we must find there was some hazard, and that the risk to Employee from the hazard was quantitatively greater than the risk to the public.  


Employee argues in the reply brief that rubber boots are necessary for work on the slime line, so she was faced with a quantitatively greater risk of injury than the general public when she stepped on the wet metal vault cover with her boots.


The evidence that there was any "hazard" at all is not overwhelming.  However, Employee is entitled to rely on the presumption of compensability.  Considering the undisputed testimony that Employee slipped on the metal vault cover, causing her to fall, we find sufficient evidence to raise the presumption.  Absent any evidence to rebut the presumption, we find the metal cover in the middle of the sidewalk was a "hazard" to which Employee was exposed.


We find, however, there is no evidence which raises the presumption that the risk to Employee was quantitatively greater than the risk to which the general public is exposed.  Employee was walking on a public sidewalk when she fell.  The video tape Defendants submitted shows pedestrians, who are members of the general public, walking on the same sidewalk in front of Employer's plant.  Also, Employee testified she has observed other similar covers in the sidewalks of Ketchikan.  (Employee's dep. at 20.)  


We take administrative notice that it often rains in Ketchikan, that many people wear rubber boots when it rains, and that the sidewalks and vault covers become wet when it rains.  We have no evidence about the condition of the metal utilities vault cover in question.  We also have no evidence that Employee was required to wear rubber boots for work or to lunch, and no evidence showing that rubber boots, regardless of the type of soles they have, are any more or less likely to slip on a damp metal cover than any other type of footwear.  Employee did not testify the metal cover was defective in any way, or even that it was slippery.


We also note that even if the metal cover is a "hazard," Employee could have avoided it by walking around, instead of over, the cover.  Without some evidence to raise the presumption of compensability, we find it does not attach.  We find the risk to Employee was no greater than the risk to the general public.  We find Employee does not meet the second prong of the test.


The third prong of the test, modified for the purposes of our analysis, is that the employee must be on the usual or normal route away from or back to the employer's premises for the purpose of getting lunch.  


Because we found Employee did not meet the second prong of the test, her claim must be denied.  Therefore, it is unnecessary for us to apply the third prong of the test at this time.  Before applying the test, we would seek additional briefing from the parties about the how to apply the usual or normal route to lunch test.


It is undisputed the path Employee chose which led her across the metal vault cover was not the only route available.


The facts are these:  Employee was going to a store where food is served, and which is next door to Employer's plant.  The day Employee was injured was her first day back to work for Employer, and she had never before eaten at the store.  Employee usually brought her lunch and ate in the Employer-provided lunch room on the premises.  


In addition, we are aware of two other factors which may be important.  Employee usually rode the bus to work and was dropped off at Employer's front door; and we do not know if other employees who worked for Employer had established a normal or usual route to lunch. 


Because it was Employee's first day back on the job, we are unsure if she could have established a normal or usual route to lunch.  Because it was her first day, and she chose to go to the store next door, it may be appropriate to apply a "reasonable person" test to determine the normal or usual route.  It may also be appropriate, however, to find that no normal or usual route existed, because there are other restaurants and routes Employee could have taken which would not have required her to pass the metal vault cover. 


Because Employee does not meet the second prong of the test, we find she does not meet the criteria for application of the special hazards exception to the going and coming rule.  Therefore, we find the going and coming rule is applicable to Employee's claim for workers' compensation benefits.  In accord with that rule, we find Employee's injury was personal in nature, and did not occur in the course of her employment.


ORDER

Employee's claim for workers' compensation benefits is denied and dismissed.


Dated at Juneau, Alaska this 8th day of May, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair               


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley       


Nancy J. Ridgley, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jessie Vera, employee / applicant; v. E.C. Phillips & Sons, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9416963; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 8th day of May, 1995.

                             _________________________________


                   Susan N. Oldacres

SNO

�








