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We heard the employee's claim for benefits on December 16, 1994, and March 28, 1995 in Anchorage, Alaska.  The employee was present, and is represented by attorney Floyd V. Smith.  The employer is represented by attorney Shelby L. Nuenke-Davison.  At the conclusion of the hearing, we discovered a deposition had not been filed with the board.  We reopened the record to allow the employer an opportunity to file the deposition.  We closed the record April 18, 1995, when we next met after the deposition was filed.


ISSUE

Whether the employee is entitled to temporary total disability benefits, medical costs, penalties, and/or attorney's fees and costs.


EVIDENCE SUMMARY

It is undisputed the employee worked for the employer when she claims she was exposed to chemicals which caused negative reactions.  The employee began working for the employer on March 29, 1984. (Virginia Hoyt Dep. at 15).  At the hearing, the employee testified she enjoyed, and would continue to enjoy, working for the employer.  She described herself as a good employee who received training for a management position.  The employer presented no contrary evidence regarding her work performance.


The employee's date of injury is listed as February 11, 1992.  Nonetheless, the employee's exposure complaints date back to February, 1990.  Both the employee and her husband worked for the employer.  On February 22, 1990,  Both the employee and her husband were scheduled for the midnight-to-8:00 a.m. shift.  The employee was hanging price tags in the aisles while her husband was stripping old wax from the floors.  (William Hoyt, February 17, 1993 Dep. at 25 - 27).  


During his deposition, the employee's husband described the events surrounding the employee's first reaction to the floor stripper as follows:  



She was working.  I don't remember exactly what area she was working in, but she just quit working.  She was standing there, and I think she yelled or screamed or something.  Anyway, I looked up there and saw that something was wrong, and I walked over and talked to her and she didn't answer me.  I looked at her eyes and the pupils were opening and closing just really fast, like a zoom lens.  That's the best thing I can use for an example because everybody knows how a shutter works.  She wasn't speaking well.  She couldn't stand without holding onto something.  So I called Shirley Thompson, who was working at the time facing the store, I believe, and asked her to help me get Ginny out of the store into the fresh air.   



We took her out, and went back in, called the head night stocker, got in the car, and took her to the hospital.  Between Wasilla and Palmer I got stopped by a Trooper for speeding.  She was incoherent at the time, and she doesn't even know we got stopped.  I told her and she didn't even know it.  She was not aware of things to know what was going on.  

(Id. at 26 - 27).  


The February 22, 1990 emergency room chart of Duane I. Odland, D.O., indicates the employee complained of "black out spells,"  lack of "balance," and "back of head/neck pain."   Following the employee's emergency room visit, she saw Natalie J. Manelick, D.O., on February 28, 1990.  During deposition, Dr. Manelick described the employee's symptoms as follows:  



A.  The patient had extremely dal- -- dilated pupils and had extreme light sensitivity.  She could not -- her eyes would not adjust to the light.  Normally when you're exposed to the light, your pupils constrict. 



Q.  Uh-hum (affirmative).  



A.  And she could not do this.  We had a very, very long talk about any contacts whatsoever.  I had seen a very similar case once, when I was in the military . . . . The only thing we could come up with was the night that it happened she apparently remembered that the floors were being stripped.  She apparently worked the night shift, I believe, and that's when they cleaned the floors.  And that's the only exposure that we could come up with that was not in the normal realm of every day exposures. . . . 



Q.  Why were you looking for an exposure? . . . . 



A.  But in my exposure, [sic] anticolneurgics (ph) were certain chemicals, mustard gases, the things that they use in wartime -- can cause changes to the autonomic nervous system, which -- and the autonomic nervous system is on the many arms of our neurologic system that has to do with constriction of the pupils and letting light in and out.  



Q.  Let me ask you a question.  Is that the type of problem that you'd ordinarily see in a person if they'd had a -- a panic attack, or a hysterical attack?  



A.  I -- that's what amazed me the most about it.  In a patient who's hysterical, they -- unless they were to do something to themselves, apply some sort of chemical, you can't fake your pupils being dilated.  


. . . . 



Q.  And Dr. Sparks had indicated . . . that since there is nothing written down in the medical records, that Mrs. Hoyt, quote, "ever smelled the floor stripper," that there must be no indication that she ever did smell the floor stripper.  Can you tell us about that?



A.  Well, we breath air and we don't smell it.  I don't know.  I -- I apparently didn't ask her if she smelled it.  I just assumed -- you know, some things you don't smell.  There's a lot of noxious com- -- look at carbon monoxide poisoning.  Most people don't smell that either.  

(Manelick, February 16, 1993 Dep. at 6 - 11).


On the advice of Dr. Manelick, the employee stayed off work for approximately two weeks.  After the employee's eyes returned to normal, she returned to work.  After a "couple" of days at work, she experienced a second exposure to floor stripping materials on March 10, 1990.  (Virginia Hoyt Dep. at 61, 64).  During her deposition, the employee described her second exposure and the subsequent symptoms as follows:  


Q.  What types of other symptoms?  When you say progressively worse, any other symptoms you can think of?


A.  I realized that something was wrong.  So I turned and eas -- my husband and Shirley Thompson were the ones putting the floor stripper down, and they were on the front end close to where I was at, and I knew something was wrong.  So I turned to go to where they were at to tell them that something was wrong with me, and I couldn't  -- I couldn't walk.  I -- I -- I don't know what you would call it.  


Q.  Did you feel like your legs weren't working?


A.  Yes.  It was almost like I didn't have control over my arms or my legs. . . . I couldn't walk at all.  It was like -- I don't know if you ever had your legs -- they felt like they were so heavy  you couldn't pick them up, and I screamed out, and they came to me, both of them, and --


Q.  Who was the other person?  I'm sorry.


A.  Shirley Thompson.  

  
. . . . 


Q.  We were discussing the types of symptoms that you were experiencing and what led you to go to the emergency room, and I think you've explained to me that you've had focussing problems again, disorientation, and your legs and arms felt they couldn't move, is that correct?  


A.  Right.


. . . . 


A.  Dr. Manelick seemed to think that as long as I did not come in direct contact with the floor stripper, I would be fine.  


Q.  What does she mean by direct contact?


A.  As long as I was not there when they were applying it on the floor, and that's why I was moved to the day shift.  


Q.  So after the second episode, did you talk to some supervisor about what happened and ask them to schedule you so they would --


A.  I think she [Dr. Manelick] wrote him a note telling him I needed to stay away from the stripper.  


. . . .


Q.  Okay.  And I do have a letter to whom it may concern.  I think that might be what you're referencing.  And so when you worked a day shift, what was that shift? What does that mean?


A.  I think I went back as office girl, and I did some night close-up, too, so it would have been probably eleven to sevens, twelve to eights, ten to sixes, depending on their needs.  


Q.  Okay.  And stripper would usually be put on when?


A.  It was put on during the night.  The hours varied depending on when they got around to doing it.  

(Id. at 65 - 70).  


The employee returned to work on a modified schedule (day shifts) in April of 1990.  The employee testified the employer was cautious not to schedule her for work during or after any floor stripper had been applied.  The employee did not have any further symptoms related to exposures until February 11, 1992.  On February 11, 1992, the employee began her shift at 10:30 a.m.  At approximately, 1:00 p.m. the employee went to the liquor store to relieve a co-worker for a 30-minute break.  During this break, the employee experienced her third exposure symptoms.  The employee described the symptoms as follows:  


A.  I was in the upstairs office.  I was in the liquor store for 30 minutes, and when I left the liquor store, I was having problems.  


Q.  I'm sorry. You were having problems in the liquor store and then you left it and you continued to have problems.  


A.  I left the liquor store and I continued to have problems, yes.  


Q.  Okay.  What symptoms do you recall having the 30 minutes in the liquor store?


A.  It started with focussing my eyes, that's where it's always started.  I got to the point, I realized that my eyes, I couldn't focus them on things.  I was having problems reading labels and things in the liquor store. 


Q.  And when we say focusing, is this the description you were giving me earlier of black spots, too, or is this just blurring?


A.  It was more like blurred vision. . . . Anyway, the further it got, I started having slurred speech and I was getting disoriented.  


Q.  Was the slurred speech while you were in the liquor store or is this after you left?  


A.  That was after I left.  I was only in the liquor store for 30 minutes.  After I left the liquor store, I went to the office upstairs and one of the girls, Debbie Newell was working, and I made the comment to her that I was having problems focusing my eyes.  And I went downstairs and relieved the photo-sound clerk for her break, and the problems were just getting worse.  



So I came back upstairs and asked the store manager if anybody had used floor stripper and he said no.  


Q.  And that's John Hale?


A.  That was John Hale.  


Q.  Okay.


A.  At one point, I asked the assistant manager if anybody had used the floor stripper and they said no.  It finally got to a point where I knew I couldn't work because I couldn't see.  I couldn't -- I couldn't see to read anything, and with the job I do, I have to be able to read.  So I asked them again if they were sure nobody had used floor stripper, and they said yes, nobody's used the stripper.  So I said, well, I'm going to have to go  home.  Something's bothering me;  I can't focus to even read, look at my eyes.  And they both looked at my eyes.  They both knew I was having a definite problem.  All you had to do is look at my eyes because they were dilating in and out.  


Q.  You say they, John and who else?


A.  John, the store manager, and Bill Tomlinson, the assistant manager.  When my eyes are like that, I can't drive, I can't see to drive.  So I picked up the phone and I called my husband and told him that I was having problems at work, that I could not focus my eyes again and that I had to come home and go to the doctor, and that I couldn't see to drive.  And he said, are you sure they didn't use floor stripper?  And I told him that I had asked both the manager and the assistant manager and they both had told me, no, the floor stripper has not been used.  



And Bill told me then, my husband, Bill, told me that he had understood from Chuck that he was going to be doing some stripping in the store the night before.  And I said, well, I don't know.  And so I hung up talking to him and he called Chuck Meade, who is the head night stocker there at work.  And then he called me back and said either I'll come get you or you have somebody take you to the emergency room; Chuck did use floor stripper.  And I told him that I had relieved in front of the liquor store, that I had relieved in the liquor store, and he said that is where the stripper was used was right in front of the liquor store doors.  



And while I was on the phone talking to my husband, the other phone rang and it was Chuck Meade.  He was calling the store manager to tell him he had used the floor stripper.  And John told me to leave my car there and have one of the other girls drive me to the emergency room.  And by the time I got to the -- I mean, I went from having visual problems to feeling like I had an elephant sitting on my chest to the point where I -- I got to the point where I could hardly breathe.  


Q.  So you had chest heaviness then?  


A.  Yeah.


Q.  And breathing?


A.  Breathing problems, slurred speech.  My memory, I -- for days afterwards when I would -- if I were talking to someone on the telephone and I tried to write down something they were telling me, I could not get it from my brain to the paper.  I couldn't write.  I couldn't -- I couldn't write it down.  

(Id. at 78 - 81).  


The employee has not returned to work following her February 11, 1992 exposure.  Following her last exposure, the employee was seen by a multitude of physicians in attempts to diagnose her exposure symptomology.  The following medical opinions are relevant to the employee's claim.  


On March 4, 1992, the employee saw Gordon P. Baker, M.D., a physician specializing in allergies.  (Baker Dep. at 4, 8).  Dr. Baker has seen several patients complaining of symptoms arising from floor stripper exposure.  Dr. Baker found it significant that the only place the employee reacts negatively is at work, when floor stripper is being applied.  (Id. at 12).  During deposition, Dr. Baker noted:  


Well, reviewing her history revealed that she was in good health until she was exposed to the stripper.  When exposed it takes her two weeks to get over the reaction.  Her speech gets slurred, her vision is decreased and her memory is decreased.  She has had difficulty talking and getting things on paper.  The first problem occurred two years ago, to the stripper, and then second two weeks later.  Then she had a pregnancy with twins in December 1991.  First she was off work with the pregnancy and then back to work.  She was out of the store for management training and had no problems there.  She's had a good record for work and was recommended for management training.  She went back to work on the day shift.  Her last exposure was on February 11, 1992.  She is now just beginning to feel better, that's when I saw her March 4th.  Her eyes are still light sensitive.  Her pupils will enlarge and contract rapidly.  She brings in records, including Formula X Heavy-Duty Stripper, and I have a long list of ingredients of this material.  

(Id. at 13 - 14).  


The following exchange occurred between the employee's counsel and Dr. Baker regarding psychological problems, or possible panic attacks:  


Q.  In your examination of [the employee] and review of her symptoms and your talks with her, did you come to any conclusion concerning whether or not the problems she presented were psychological in origin?


A.  My initial feeling was that she had no specific psychological symptoms.  She's a person who had been in good health and has had a good work record.  She had been suggested for management training, so apparently her employer thought well of her.  She was exposed to floor stripper at work.  She didn't know what was happening.  It took a while to figure out what was causing her previously described symptoms, but it appears apparent that this is entirely a work related problem and she's having a reaction to floor stripper.  


Q.  Is there anything you can do for it?


A.  No.  Other than identify the problem and make sure that she's not exposed to it again.  This is really a poisoning and there's no way of desensitizing her to it, or building up her tolerance to it or giving her medication or drugs for it.  She just has to avoid the material.   

(Id. at 18 - 19).  


Subsequently, at the employer's request, the employee was seen by Patricia J. Sparks, M.D., M.P.H.
 on March 17, 1992.  Dr. Sparks noted in her report at 7 - 8:  



Ms. Hoyt describes symptoms suggestive of hyperventilation or panic type symptoms in response to respiratory irritant exposure.  It is doubtful that exposure to volatile organic compounds exceeds or even approaches permissible exposure limits in the context in which the exposure is described.  Nevertheless, I have frequently observed the relationship between low level irritant exposure and the development of symptoms due to autonomic arousal.  Such symptoms could include headache, nausea, palpitations, chest pain, a sensation of inability to breathe, dizziness, weakness, shakiness, etc.  Such symptoms are likely to be very distressing to the patient.  They are not under conscious control.  Whether or not this represents a true toxic reaction is very debatable because it does not seem to occur with generalized central nervous system depression as with much higher levels of exposure to organic solvents.  



That some sensitive individuals may experience autonomic arousal and symptoms with very low level exposure to volatile organic compounds or other respiratory irritants such as ammonia is becoming increasingly noted, both in the medical literature and in case reports from medical practice.  This may well represent a true psychophysiologic response to low level exposure rather than projection onto the environment of underlying psychopathology.  



Ms. Hoyt does not describe symptoms suggestive of underlying psychiatric disease.  I do not think her panic attacks pre-existed her exposure, nor do I think any other disease entity accounts for her symptoms.  Nor does she exhibit any signs of cognitive impairment.  



As a practical matter, it would be prudent for her to avoid exposure to floor stripper or other known respiratory tract irritants and pungent odors which are likely to precipitate a similar reaction.  I reassured her, however, that I did not think any significant long-term organ system damage to her immune system, visual system, nervous system or other organ system was likely to result from such exposures, although symptoms may be acutely disturbing at the time.  



She probably can continue to work at her usual job with no restrictions other than to avoid respiratory tract contact with floor stripper within six to eight hours of its application in her vicinity.  She also probably should not be assigned to job tasks involving work with or near cleaning solutions that may have a pungent odor or which may be particularly irritating to the respiratory tract such as ammonia or bleach.  



No permanent organ system impairment has resulted from the above incidents.  


In an addendum dated April 16, 1992, Dr. Sparks noted: 



I spoke with Craig Smith on April 2, 1992.  She had an abnormality of parasympathetic input to the eyes with a slightly sluggish pupillary response.  This is unlikely to be related to any direct toxic effect of low level exposure to volatile organic solvents or respiratory irritants and is likely to represent an incidental finding unrelated to occupational exposures.  The evaluation and conclusion expressed in my previous note of 3/17/92 remains valid at this time.  The diagnosis is a history of hyperventilation and panic symptoms.  Such symptoms are likely due to respiratory tract irritation and autonomic arousal due to exposure to the odor of floor stripper in the course of her work at Safeway more probably than not. 


Subsequently, at the employer's request, the employee was seen by a second physician, Craig H. Smith, M.D. on March 18, 1992.  Dr. Smith noted in his report at page 3 regarding her ocular problems:  



Given the patient's entire symptom complex, it does appear likely that she had true organic disease manifested by diffuse autonomic nervous system dysfunction.  It is unclear how this relates to the environmental toxin that she encountered with her exposure to the floor stripper compound.  I am unaware that the compounds contained in the floor stripper substance have been associated with diffuse autonomic nervous system dysfunction.  



Given the patient's findings, when coupled with her history, I would urge that she not be subjected to exposure to the compounds contained in the floor stripper material.  I understand that she is being evaluated further from the standpoint of the causal relationship between the floor stripper compound and her symptom complex. 


Dr. Smith recommended the employee "avoid[] the material which led to her symptom complex."  (Id).  



In his April 25, 1992 letter, Dr. Smith stated:  "She should be considered medically stable from the standpoint of her neuro-ophthalmic examination."  Dr. Smith continued:  "The only recommendation that I have regarding Ms. Hoyt is that she not be introduced into an environment in which the floor stripper compound has been present within the preceding four hours."    


At the employer's request, Leonard C. Altman, M.D., tested the employee for allergies on March 18, 1992.  (Dr. Altman Depo. at 14).   Dr. Altman stated in an April 6, 1992 letter:  "Mrs. Hoyt is stable as far as I can judge."  Further, he stated he could not determine whether the employee could return to work for the employer.  


Subsequently, the employee was seen at the Washington Institute of Neurosciences March 31, 1992, and April 1, 1992, by Don Dudley, M.D.
  Dr. Dudley performed questionable testing on the employee of limited, if any, value or relevance to this claim.  Dr. Dudley, however, warned of potential damage from additional exposure to the floor stripper.  Later, in his April 22, 1992 report, Dr. Dudley diagnosed the employee with "chronic and multiple chemical sensitivity."


The employee was seen by an unnamed medical provider on April 30, 1992, and May 11, 1992.  Both unsigned notations recommend continued avoidance of any exposure to the floor stripper.  


On August 31, 1992, Dr. Sparks wrote to the employer's counsel.  Dr. Sparks stated:  "In reviewing Ms. Hoyt's previous evaluation, I find no biologically plausible pathophysiologic basis for permanent neuropsychological deficit in functioning resulting from her reported exposures."  Dr. Sparks suggested evaluation by a neuropsychologist.  


Consequently, Francis W. Weir, Ph.D., performed a records review of the employee's medical records.  Dr. Weir's November 12, 1992 report indicates he has education and experience in pharmacology, toxicology, industrial hygiene, and other related medical sciences.  At pages 2 - 3 he opined:  



It is my opinion that Mrs. Hoyt did not have a harmful reaction to the chemicals as alleged.  Her symptoms recorded at the hospital emergency room indicate that the patient presented with "severe anxiety reaction, as manifested by significant hyperventilation, weakness, dizziness and poor controllability of her symptoms by verbal communication."  She did not indicate that she had any irritation to the mucus membranes, (i.e. burning of the eyes, nose and throat), that is typical for an intense exposure to these solvent materials.



In addition, Mrs. Hoyt's reported temporal pattern of effects is not consistent with those that might be associated with exposure to the alleged materials.  Any effects that might occur from intense exposure to the floor-care materials in question would result from irritation to the eyes, respiratory tract or depression of the central nervous system (CNS).  Such effects would be immediate and transient.  Essentially, when exposure ceases, the irritant effects and any CNS depression would quickly subside. There is no substantial evidence to support that Mrs. Hoyt's continuing attacks of breathing problems, syncope and apparent neurological dysfunction are in any physiological way associated with exposure to chemicals in the floor-care products.  



Based on my review of the readily available scientific literature and the exposure circumstance as described, it is my opinion that Mrs. Hoyt's symptomology is not an organic disability resulting from exposure to the alleged materials in the workplace.  A more likely explanation for her symptoms immediately following exposure to the odor of these materials is an anxiety/panic attack with hyperventilation triggered by some unidentified stimulus.  There is no scientific basis to suggest that the causal stimulus for the health effects reported by Mrs. Hoyt was in any way related to the claimed chemical exposure.  


John Hanley, M.D., examined the employee on January 26, 1993, at the employer's request.  Dr. Hanley practices as a neurologist and neurophysiologist in Los Angeles, California.  In response to questions from attorney Nuenke-Davison, Dr. Hanley's February 21, 1993 letter provides:  



There is no evidence that her first two complained of episodes were odor induced.  Therefore, there is no reason to decide that they would have been coincidental with odor.  



I do concur with Drs. Weir and Sparks that Mrs. Hoyt did not suffer a true "toxic" exposure.   It would be in Mrs. Hoyt's best interest to return to work.  The situation is complicated by the fact that she has developed a belief system around her putated [sic] reaction to floor stripper.  This is a common hazard in hyperventilation/ anxiety symptoms:  the patient develops a need for an organic explanation for the episodes and gradually reduces activities to avoid coming into contact with the 'offending' substances even though they unknowingly might be coming into contact with it in their own homes on an intermittent basis.  


. . . .



Substantial evidence, based upon physical and neurological examinations; neuroimaging; electroenceph-alographs, including special testing; and neuropsycho-logical  tests, exists that the claimant's work was probably not a substantial cause of the putated [sic] disability and it is my opinion that Mrs. Hoyt did not suffer a work-related injury as a result of her alleged exposure to floor stripper.  


. . . .



It is my opinion that Mrs. Hoyt can return to work with no restrictions.  



The closest entity to a diagnosis that Mrs. Hoyt would come under is panic disorder, hyperventilation syndrome and anxiety attacks, episodic, etiology unknown. 


On March 8, 1994, the employee presented to Medical Consultants Northwest, Inc., pursuant to a Board-ordered Second Independent Medical Evaluation (SIME).  A battery of physicians examined the employee, including Jacquelyn Weiss, M.D., Ph.D.; Larry Smick, M.D., M.P.H.; Seth Cohen, M.D.; J. Terrence Coyle, M.D.; and Garrison H. Ayars, M.D.  


Dr. Weiss does not believe exposure to the floor stripper caused any of the employee's physical symptoms.  However, she does believe the employee may have a reaction if exposed again, and there is no treatment other than avoidance.  (Weiss, Smick and Cohen, March 8, 1994 report at 21).  Dr. Weiss diagnosed the employee as suffering from panic attacks.  (Id. at 23).  Further, she does not believe the employee suffers from multiple chemical sensitivity, or permanent brain damage, and the employee lacks any permanent impairment.  (Id. at 26 - 27).  Dr. Smick essentially concurs with Dr. Weiss.  (Id. at 28 - 48).  


Dr. Cohen performed the employee's psychiatric SIME.  Dr. Cohen noted:  



In my opinion Ms. Hoyt has no permanent psychiatric problems resulting from the exposure to the floor stripper.  I am not able to form an opinion, either concurring or disagreeing with Dr. Sparks, that Dr. Manelick suggested to Ms. Hoyt the explanation of a "toxic reaction" for the cause of Ms. Hoyt's panic attack.  I agree with the opinions of Drs. Sparks and Hanley as reported that Ms. Hoyt's anxiety symptoms were unrelated to her work.  I would concur with Drs. Weir, Sparks, Smith and Hanley that it is in Ms. Hoyt's best interest to return to work with no restrictions so as to avoid any reinforcement of any alleged disability.  I would agree with Drs. Hanley and Schacher that most of the testing performed by Dr. Schacher was essentially normal.  I do not concur with Drs. Hanley and Sparks that Ms. Hoyt suffered from panic/anxiety attacks and/or a head trauma related to her auto accident of November 1989, in which she was rearended and sustained a whiplash injury.  In my opinion Ms. Hoyt did not have any pre-existing conditions from a psychiatric standpoint related to the automobile accident of November 1989.  



In my opinion the above described three episodes, which may have been explained on the basis of an anxiety reaction, have no discernible etiology.  Many diagnosed anxiety disorders have no clearly established, identifiable cause, and in my opinion such is the case in Ms. Hoyt's situation.  Hence, if Ms. Hoyt's symptoms are indeed anxiety-related in nature, I would opinion [sic] that they are idiopathic in their etiology.  I would agree with Drs. Sparks and Hanley that Ms. Hoyt does not suffer from any permanent brain damage.  



Lastly, in my opinion, Ms. Hoyt has no permanent mental health impairment, either as a result of or independent of the reported exposure.  

(Id. at 64).  


Dr. Coyle conducted the employee's ocular SIME.  In his March 9, 1994 report at 6, Dr. Coyle concluded:  



I have enclosed my ocular examination of March 9, 1994.  It was normal.  She is a cooperative, pleasant, intelligent lady.  She sincerely believes that Bravo and possibly other agents have caused her problems.  Her history and symptoms, however, are not compatible with a rare toxic allergic sensitivity phenomenon and are entirely compatible with panic attacks, which are common and by their nature recurring.  



During the first major attack in February 1990, her blood pressure was 150/94 and her pulse 94.  She was helped with the drug Atarax, a tranquilizer.  During the second major attack in March 1990, her symptoms were relieved with IV Valium (10 mg).  Those two drugs would not reverse a toxic allergic phenomenon.  They would, however, diminish anxiety.  


Dr. Ayars conducted the employee's allergy and immunology SIME.  In his March 8, 1994 report at 16, Dr. Ayars noted:  



Ms. Hoyt's clinical picture is most consistent with panic attacks.  She gives fairly typical symptomatology, with dizziness, lightheadedness, and concentration problems, and her sensation of difficulty of focussing eyes may well be related to hyperventilation.  An element of this may be due to her Adies's pupil, which is almost certainly not a result of any chemical exposure.  



It is interesting to note that she was not aware initially that any of the wax that she alleges caused her problems was around on the initial development of her symptoms.  It was only in retrospectively that that she thought it might be related.  Then it became reinforced, both by herself and by some health care workers, that this may be the cause of her problem; from then on out, she was leery about exposure.  I believe that this probably contributed to the feeling that it might have caused some of her symptomatology.  On the other hand, the wax stripper to which she was exposed would have been present in such small amounts that it seems exceedingly unlikely that this would cause any symptoms of toxicity and especially the type of symptoms she had which were often delayed.  The potential toxicity would be acute and would resolve rapidly, probably only involving mucosal membrane irritation which she denied really having.  The symptoms that she did generate are fairly classic for panic attacks, and this was even mentioned by one of the observers in the emergency room which she visited during one of the episodes.  


In response to the question, "If she was exposed, did that exposure cause her to have any physical or psychological problems?" Dr. Ayars responded:  



I do not feel that there is any evidence that the floor stripper caused any physical symptoms or direct neurologic problems.  It may have contributed to panic attacks in the sense that she had the belief that this might have been harmful to her. . . . 



It is my belief is that the only thing that could happen [if re-exposed to floor stripper] would be that she would have a panic attack.  In fact, it is my best guess that if she did not know it was around, she would have no problems at all.  

(Id. at 17).  


Drs. Ayars, Weiss, and Smick all agree the employee's work was probably not a substantial cause of the "putated" disability and that she did not suffer a work-related injury.  (Id. at 22;  Weiss, Smick and Cohen Report at 25, 44).  


Nonetheless, the physicians were of the opinion the employee would suffer additional panic attack-like-symptoms if re-exposed to the floor stripper.  Dr. Ayars' report at 17 provides:  "It is my belief is that the only thing that could happen would be that she would have a panic attack [if re-exposed]."  When questioned regarding treatment for the employee, Dr. Weiss responded:  "The is no specific treatment other than avoidance."  Further, Dr. Weiss stated:  "If she is knowingly exposed to floor stripper, she may have a reaction."  (Weiss, Smick and Cohen report at 21).  When questioned regarding treatment, Dr. Smick responded:  


I do not know of any medication that is needed in this case.  The patient was treated with anti-anxiety type medication such a sedatives and tranquilizers following her initial evaluation at the emergency room in early 1990.  However, I believe it will be difficult to re-introduce this claimant to the work area, as there is certainly a chemical phobia that has developed which might trigger recurrent panic and hyperventilation crises.  

(Id. at 41).  


On March 7, 1994, William Morton, M.D., examined the employee. Dr. Morton describes his specialty as occupational health problems.  (Morton, August 19, 1994 Dep. at 8).  In his March 7, 1994 Report at 6, he made a preliminary diagnosis of "Neurologic symptoms in response to modes chemical exposures [] suggestive of porphyria
 activation."  Dr. Morton's April 18, 1994 letter to Mr. Smith criticized the SIME Drs.' impressions.  Dr. Morton commented at 3: 



In summary, the panel evaluation by Medical Consultants Northwest was largely a waste of money.  The two non-psychiatrists made psychiatric diagnoses, while the psychiatrist said there was no psychiatric illness.  However, the psychiatrist ultimately went along with the unanimous recommendation to ignore what had happened and return her to the workplace which had caused her the difficulty. . . . There was consideration of allergic susceptibility, which was negative, but no consideration of metabolic susceptibility.  With the demonstration of metabolically active porphyria, we have provided an organic basis for her neuropsychiatric symptoms and for her reactivity to exposure doses which would ordinarily be sub-toxic.  These experts did not consider this possibility and instead proceeded to join together with preceding evaluators to blame the patient for her difficulties.  Since they are all unfamiliar with recognition and documentation of chemically-activated porphyria, it would be best to find new experts who possess such ability.  


The employer adamantly rejects the employee's recent diagnosis of porphyria.  In a second deposition, Dr. Sparks testified:  


Q.  You indicated from your knowledge of Ms. Hoyt's case from your own evaluation of her records and seeing her and reviewing Dr. Morton's report, that Dr. Morton's contention was that the claimant has acute and chronic porphyrias of mixed hepatic type with symptoms of this disease precipitated by exposure to floor stripper at Safeway is medically absurd; is that correct? 


A.  Yes.


Q.  And can you just give the workers' compensation board some of the salient points as to why you came to that conclusion?  


. . . .


A.  Well, first of all, she doesn't -- she does not present clinically what -- a picture suggestive of any of the certain types of porphyria.  Second of all, as to the diagnosis, it's made strictly on the basis of borderline abnormal laboratory tests.  It has to be a diagnosis made on the basis of the clinical presentation as well as laboratory tests which are usually markedly abnormal, not borderline abnormal.  An also because the basis on which this diagnosis is made by Dr. Morton is extremely tenuous based on these borderline abnormal tests that are done with -- by a laboratory that does not publish its methods -- . . . . 



By a laboratory with unpublished methods that its methods are not subject to peer review or representation or validation by others.  And then another reason was because it's really absurd to think that suddenly there would be 60 cases of [a] very rare condition all presenting sequentially to one individual in Portland especially, you know, up to nine cases of something that's only been reported in four cases in the world's literature.  It's just implausible to think that suddenly all these rare conditions are cropping up in Dr. Morton's office when others across the country find they exist extremely rarely and always in individuals filing workers' comp claims.  



The other thing was that the contention that Mrs. Hoyt had several very rare forms of porphyria simultaneously is something that's highly biologically impossible.  


Q.  Why?


A.  Well, it's not something that makes any sense medically or that's even been described in the world's literature.  And then just, you know, some of the tests that were done that were reported to make this diagnosis are just hard to fathom in terms of their clinical validity.  

(Sparks, November 29, 1994, Dep. at 11 - 13; see also, Dr. Sparks May 31, 1994 letter). 


In addition, John Hanley, M.D., testified at the December 16, 1994 hearing.  Dr. Hanley presented a thorough discussion on porphyria and its rarity.  Furthermore, Dr. Hanley corroborated Dr. Sparks' opinion, and attacked Dr. Morton's diagnosis of porphyria.  In particular, Dr. Hanley concluded, regarding Dr. Morton's diagnosis:  



This is a very rare form of porphyria.  There are only approximately 100 plus cases known, and only 1 identified as having homozygosity [sic]for the disorder. 



Activation of truly existent porphyria and exacerbation of attacks by drugs is well known.  



These are most often medications ingested by patients or delivered as an anesthetic.  



Mrs. Hoyt has been treated with at least 2 medications that are unsafe in porphyria and her condition was improved by them.  



In this instant case, the attack is alleged to have been induced by subliminal inhalation.  



In the records supplied, Dr. Morton fails to specifically incriminate the putated chemical agent or agents responsible for alleged chronic, acute, and mixed porphyria.  



There remains no evidence that Mrs. Virginia L. Hoyt is afflicted with porphyria.  


Subsequently, Aron Wolf, M.D., reviewed the employee's medical records, and conducted a psychiatric evaluation on November 30, 1994.  In his December 6, 1994 Dr. Wolf testified at 35:  


Q.  You commented that under her present mental state you looked for evidence of psychosis.  You wrote that down? 


A.  I didn't find any.  I found no evidence of any delusions, hallucinations, any psychotic episodes at all.


Q.  No psychiatric illness?


A.  No, no psychosis.  


Dr. Wolf found the employee was likely "mildly depressed" due to the lack of productivity in her life, or "adjustment reaction."  (Id).  Continuing, Dr. Wolf stated:  


Q.  Now, any other opinions that you've come to on this case?  


A.  No.  Well, the opinion is I do not feel that this lady has panic attacks.  


Q.  Okay.  Can you tell me each fact upon which you base that opinion? 


A.  This is a person who has no history of prior anxiety, anxiety episodes, she had --she's had several episodes in which she's had hyperventilation, at least one of them is outlined as not being able to be taken care of by uptake of carbon dioxide, breathing into a paper bag, which she's had.  She's had her oculogyric exam, which is not part of what happens when there's a panic attack.  And that she hasn't had any anxiety or panic attacks other than these isolated episodes, that this is a lady who presented, as I said, maybe just very slightly dysphoric, but with no anxiety about being here.  She presents well.  She doesn't even appear frightened of being here.  She doesn't even appear frightened of the things she's relating.  She presented it in a -- I feel -- a pragmatic way, that she -- that she has sensitivity to some things and its prudent of her to be avoiding things.  But she did not present it in any kind of panicky or anxiety kind of way.  


Q.  So she currently doesn't have panic attacks?  


A.  I don't feel she's ever had any.  

(Id. at 40 - 41).  


Q.  And you've indicated in your testimony at this point you do not believe that Mrs. Hoyt has had panic attacks or ever had panic attacks; is that correct?


A.  That's correct.  


Q.  Now, in that relationship, Doctor, is it significant as to where the panic attack -- alleged panic attack occurred, in other words, that she had some problem at Safeway?  Is there any significance to the fact this happened at her place of work?


A.  That -- it's of significance in that people with panic attacks usually have them in places where they feel significantly uncomfortable and not a place where they would be seven years in a row, and it would be highly unusual to have, specifically, the first of several panic attacks at a place that one is really quite comfortable or has a history of being quite comfortable.  


Q.  Did Mrs. Hoyt indicate she felt quite comfortable at work?


A.  She felt that was a real positive environment [].  

(Id. at 52).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Compensability.  


We must first decide whether or not the employee's medical condition is work-related.  AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Id. "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


In Childs v. Copper Valley Elect. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations." 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption has been overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994). 


We find Dr. Manelick's opinion raises the presumption that the employee's condition is compensable.  We find the Board-ordered SIME panel's opinions overcome the presumption.  Now, we consider whether the employee has proven, by a preponderance of the evidence, that her condition is work-related.  


However, the medical reports and opinions do not reveal the entire picture.  We also rely on the lay testimony of the employee and her spouse.  After listening to their testimony and observing their demeanor, we find them to be credible witnesses.  (AS 23.30.122).  Regarding the consideration of lay testimony, we look to Professor Larson who states:


In compensation law, the administrative-law-evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony -- the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.


. . . .


To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgment on the relation of the . . . injury to the disability, without analyzing in medical terms what the injury or disease is.  But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on these matters is inconclusive, indecisive, fragmented, inconsistent, or even nonexistent.  

2B A. Larson The Law of Workmen's Compensation. §79.50-51(a) at 15-426.128 (1993),(citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


Professor Larson also commented at § 79-51(b) at 15-146.149: 


As to the necessity of medical diagnosis in the record, the court [in Valente v. Bourne Mills, 75 A.2d 925 (R.I. 1951)] stated:


   The first contention, as stated, if literally followed would turn a compensation case into a clinic where doctors seek to determine the `diagnosis' of a patient's ailment and the `pathological nature' of that condition according to the more exacting norms of medical science.  The application of so strict a rule to establish the required causal relationship in the field of law, where the ultimate objective is the attainment of substantial justice according to the remedial purposes and provisions of the act, would be an unfair burden upon a person injured by an accident.  


   This view--that in appropriate circumstances medical testimony need not necessarily establish specifically and positively the pathological diagnosis and etiology of a disease or condition--has been accepted by most courts.  


. . . . 


   The Rhode Island Supreme Court's opinion in Valente continued, on the subject of the lack of medical testimony on causation, as follows:


   We concede that in the great majority of cases, such testimony ordinarily is necessary because of the seeming absence of connection between a particular accident and a claimed resulting injury.  But in other cases, involving special and peculiar circumstances, medical evidence, although highly desirable, is not always essential for an injured employee to make out a prima facie case, especially if the  testimony is adequate, undisputed, and unimpeached.  Thus where, as in the instant case, injury appears in a bodily member reasonably soon after an accident, at the very place where the force was applied and with symptoms observable to the ordinary person, there arises, in the absence of believed testimony to the contrary, a natural inference that the injury, whatever may be the medical name, was the result of the employment.  

Id at §79.51(c) at 15-426-.152-.153.  


   In arriving at the rule permitting awards in the absence or even in contradiction of medical testimony, two underlying reasons may be discerned:  The first is that lay testimony, including that of the claimant himself, is of probative value in establishing such simple matters as the existence and location of pain, and sequence of events leading to the compensable condition, and the actual ability or inability of claimant to perform his work; the second is that industrial commissions generally become expert in analyzing certain uncomplicated kinds of medical facts, particularly those bearing on industrial causation, disability, malingering, conversion reaction, and the like. 

Id, at §79.53 at 15-426.211-.219.  (citing Employer's Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975)).


In the present case, we find the employee suffers from symptoms similar to those comprising a panic attack.  Further, there is no dispute that all the employee's reactions occurred while the floor stripper was being applied, or had recently been applied at her place of employment.  The issue is whether the employee's condition is connected to her employment.  


Based on the employee's and her spouse's testimony, we find the employee was unaware the floor stripper caused her problems until after her second exposure reaction on March 10, 1990.  Further, we find the employee was free of the exposure symptoms, during the period of time she worked the "day shift," until February 11, 1992.  We find the employee had no reason to believe or suspect any floor stripper had been applied near her station on February 11, 1992.  


We find, based on the opinion of Dr. Wolf, no indication the employee suffers from any serious psychiatric problems.  We find the following evidence, summarized by Dr. Wolf, further supports the work-relatedness of the employee's condition:  1)  the employee was initially unaware the stripper caused her problems;  2) no noticeable odor lingers after application of the stripper to "trigger" panic attack symptoms;  3) the employee was comfortable at work and was considered a good employee;  4) uptake of carbon dioxide failed to ease panic attack symptoms; and 5) her pupil dilation / constriction is not characteristic of panic attack symptoms.  


We find the conclusions of Dr. Wolf, coupled with the opinions of the employee's treating physician, Dr. Manelick, support the causal connection between the employee's condition and her employment.  We find these conclusions consistent with the actual events surrounding the employee's exposure reactions.  For these reasons, and based on the evidence outlined above, we give more weight to Dr. Wolf's conclusions.    


The employer maintains the employee is suffering from panic attacks.  The employer, argues the panic attacks are not work-related, and thus, not a compensable injury. 


The panel of SIME physicians unanimously diagnosed panic attacks.  In addition, the SIME physicians concluded the panic attacks were not work-related.  Nonetheless, we find the SIME panel conclusions on work-relatedness contradictory with their recommendations that the employee avoid further exposure to the floor stripper.  Moreover, we find this recommendation inconsistent with SIME panel's conclusion that further known exposures to floor stripper would likely cause the employee to suffer additional panic attack-like reactions.  Thus, we reduce the weight of the SIME panel's opinion that the employee's condition is not work-related.  AS 23.30.122.  


Additionally, the following Drs. recommend or recommended the employee avoid the floor stripper used in the employee's workplace: Manelick;  Baker;  Sparks (at least initially);  Smith;  and Dudley.  Conversely, Drs. Weir and Hanley believe the employee should return to work without restrictions.  We find the opinions provide support the work-relatedness of the employee's condition.  For the reasons summarized by Dr. Wolf, we find the preponderance of the medical evidence supports the conclusion the employee should avoid contact with the floor stripper used at her workplace.   


In Wal-Mart Stores v. Tomlinson, 588 So.2d 276 (Fla. App. 1 Dist. 1991), involved a similar exposure case.  The employee, while stocking retail shelves, was exposed to toilet bowl cleaner liquid.  The employee developed asthma, sometimes characterized a hyperactive airways disease.  Nine months later, the employee developed panic attacks, agoraphobia, depression, and suicidal thoughts when exposed to chemical fumes.  The court affirmed the judge of compensation claims' determination based on the causal relationship between the exposure and the employee's mental condition.  


Similarly, we find the employee's condition is caused by her reaction to exposure to the floor stripper the employer used during her employment.  We base our determination on the testimony of Dr. Wolf, the employee and her spouse, and the temporal relationship between her reactions and her employment.  We find the weight of the entire record supports finding a causal relationship.  Accordingly, we conclude the employee's condition is work-related, and her claim is compensable. 

II.  Medical Costs. 


As we have found the employee suffered a compensable work injury, we conclude the employer shall pay or reimburse the employee for the employee's medical costs associated with her work injury.  We reserve jurisdiction to resolve any dispute that may arise regarding medical costs.  

III.  Temporary Total Disability. 


AS 23.30.185 provides in pertinent part:  


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability. 


The employee seeks temporary total disability (TTD) benefits from February 11, 1992 until the date of medical stability.  Dr. Altman determined that the employee was medically stable on April 6, 1992, regarding her ocular condition.  However, we find there is no indication Dr. Altman found her medically stable pursuant to our definition of "medical stability" found in AS 23.30.265(21).  


In Olson v. AIC/Martin J.V., 818 P.2d 669, 672, (Alaska 1991), the Alaska Supreme Court held:  "[A]n employee presumptively remains temporarily totally disabled unless and until the employer introduces `substantial evidence' to the contrary."  We find the employer failed to introduce substantial evidence to the contrary, and we conclude the employer shall pay the employee TTD from February 11, 1992, and continuing.  We reserve jurisdiction regarding the date of medical stability, should the employer introduce additional evidence.  

IV.  Penalties.


AS 23.30.155(e) provides in pertinent part:


If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.  


AS 23.30.155(d) provides in pertinent part:


If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due


We find the employer controverted this claim on February 28, 1992, four days after the Report of Occupational Injury was filed.  The controversion provides:  "Awaiting medical documentation to establish connection between chemicals and Ms. Hoyt's employment and to determine that this is a job related risk."  We find this controversion was timely and properly filed.  Thus, we conclude no penalty is due.  

V.
Interest.


The employee seeks an award of interest.  The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded here.  Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989). 

VI.  Attorney's Fees and Costs.  

AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted by a controversion notice. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). The employee seeks an award of reasonable attorney's fee under subsection 145(b) for the benefits obtained.  We find the employee retained an attorney who was successful in prosecuting her claim for benefits. 


Attorney Smith's affidavit claims 69.6 hours for time spent in this case,
 and an hourly rate of $175.00 per hour.  Attorney Smith did not supplement his affidavit of fees at the conclusion of the hearing.  We find Attorney Smith invested more than the 69.6 hours listed in his affidavit, yet no additional time was claimed.  We considered the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We conclude the 69.6 hours claimed by attorney Smith are reasonable and necessary fees.  


Regarding the hourly rate, when an attorney requests an increase in the hourly rate, we require justification for that increase.  Girdler v. Unisea, Inc., AWCB Decision No. 94-0124 (May 26, 1994), Lovick v. Anchorage School District, AWCB Decision No. 91-0017 (January 22, 1991).  Although we find Attorney Smith has an extensive background in worker's compensation law, we find he does not practice exclusively in the contingent nature of claimants workers' compensation.  Accordingly, we find $150.00 per hour constitutes a reasonable rate.   Thus, we conclude the employer shall pay Attorney Smith attorney's fees in the amount of $10,440.00.   



The employee requested payment of legal costs, but did not submit an itemized statement.  We will retain jurisdiction over the legal costs request.  If the parties are unable to resolve the matter, we will decide the amount due, if any.


ORDER

1.  The employer shall pay the employee temporary total disability benefits from February 11, and continuing, in accordance with this decision.  


2.  The employer shall pay for or reimburse the employee for the employee's medical costs associated with her work injury, in accordance with this decision.  


3.  The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded. 


4.  The employer shall pay attorney's fees in the amount of $10,440.00. 


5.  We reserve jurisdiction to award legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 12th day of May, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot         


Darryl L. Jacquot, 



Designated Chairman



 /s/ Russell Lewis          


Russell Lewis, Member



 /s/ Patricia A. Vollendorf  


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Virginia Hoyt, employee / applicant; v. Safeway Stores, Inc. (Self-Insured), employer; defendant; Case No. 9203051; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of May, 1995.



_________________________________



Brady D. Jackson III, Clerk
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    �Masters in Public Health.


     �The State of Washington, Medical Disciplinary Board is currently investigating Dr. Dudley.  His licensure status is not known at the present time.  


     �Porphyria is not a single disease but is a group of at least seven disorders.  The common feature in all porphyrias is the excess accumulation in the body of "porphyrins" or "porphyrin precursors."  Although these are normal body chemicals, they normally do not accumulate.  Precisely which of these chemicals builds up depends upon the type of porphyria. . . . 


	In each type of porphyria there is a deficiency of a specific "enzyme."  These enzymes are involved in the syntheses of heme, a substance important to many body functions and found in largest amounts in the bone marrow, red blood cells and the liver.  Which enzyme is deficient determines which type of porphyria is present.  Usually, these enzyme deficiencies are inherited.  However, there is one type of porphyria that can be  either acquired or inherited.  Environmental factors, such as drugs, chemicals, diet and sun exposure, can depending on the type of porphyria, greatly influence the severity of symptoms.  (American Porphyria Foundation, brochure).  


     �We note that page three of his affidavit provides:  "The time shown is but a fraction of the time actually spent by me on this case,"  and all of the 69.6 hours relate to attendance at numerous depositions.  







