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We heard the employee's claim for temporary total disability benefits and attorney's fees on April 4, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney William M. Erwin.  Employer Veco, Inc. (Veco) and its insurer Eagle Pacific Insurance Co. were represented by attorney Robert B. Mason, and employer Cook Inlet Processing Co. (Cook Inlet) and its insurer Industrial Indemnity Co. were represented by attorney Michael A. Budzinski.  The record closed at the conclusion of the hearing.


ISSUE
Whether the employee's disability, if any, is attributable to his employment with Veco or Cook Inlet.


SUMMARY OF THE EVIDENCE

It is undisputed that on September 28, 1992, while employed by Veco in Kenai, Alaska, the employee saw Barry L. Campbell, a physician's assistant, complaining that his right elbow was going out on him while using a jackhammer during the previous two weeks.  Among other things, Campbell noted some tenderness to palpation over the lateral portion of the elbow, and diagnosed, "Tendinitis - right elbow."  The employee was started on Lodine, told to use hot packs and limit his range of motion.  (Campbell's chart notes dated 9/28/92).  On October 28, 1992, the employee was treated by Campbell for the flu.  At this time he also complained to Campbell that his right elbow was still aching.  (Campbell's chart notes dated 10/28/92).  It is also undisputed the employee was able to continue his employment with Veco without suffering any time loss until the job ended on December 23, 1992.


On December 28, 1992, the employee applied for unemployment benefits certifying he was not disabled, and was willing to work full-time as a backhoe/loader or laborer.  (Alaska Employment Service's Application for Services dated 12/28/92.)


On January 6, 1993, the employee saw Campbell complaining about not only problems with the right elbow, but with the left elbow as well.  He told Campbell he was doing better until he had to shovel a lot of snow.  The employee stated that since then there was pain in the right elbow.  On examining the employee, Campbell noted, in reference to the right elbow, some discomfort with full extension and flexion, and pain with palpation over the lateral epicondyle.  His diagnosis, "lateral epicondylitis" of the right elbow."  (Campbell's chart notes dated 1/6/93).


On January 19, 1993, the employee again saw Campbell for a follow-up of his epicondylitis.  he told Campbell that about a week previously he helped a friend move a load of cement blocks, and that after that he had a lot of pain in both elbows, with the right being worse than the left.  Campbell noted that the right elbow has been the chronic problem for which the employee had scheduled an appointment with Alaska Native Services Medical Center (ANS) in Anchorage.
  (Campbell's chart notes dated 1/19/93).


On January 26, 1993, the employee was seen at the ANS.  Bilateral epicondylitis from over use was diagnosed.  Pain medication was prescribed and he was given tennis elbow splints to wear.  The employee was also told to avoid working for the next couple of weeks.  (ANS health records dated 1/26/93).


On March 2, 1993, the employee was examined by William L. Cooper, M.D., who reconfirmed the diagnosis of bilateral lateral epicondylitis.  (Dr. Cooper's chart notes dated 3/2/93).  A few days later, the employee met with Campbell to discuss his recent visit to ANS.  The employee reported he was told he needed to say on his regimen of anti-inflammatory medication and not work.  He was told that if he did not find this course of treatment acceptable, the next step was injections and, if that did not work, there was release of tendon insertion as a surgical procedure.  Campbell noted, "He states that he can not stop working because of this problem or he is afraid he will lose his unemployment benefits."  Campbell advised the employee that he "either needs to consider having the injections or rest and not do any kind of work with his arms."  (Campbell's chart notes dated 3/8/93).


From March 8 to March 11, 1993, the employee worked for Cook Inlet filleting gray cod.  These fish weighed 10 to 12 pounds, and he would fillet 120 to 180 fish per dy.  (Southard's dep. at 40-41).


On March 16, 1993, the employee returned to see Campbell.  Campbell reported, "He states that he recently went to work at one of the fish processing companies and both of his elbows are now killing him."  Campbell concluded, "Things are essentially unchanged as far as his symptomatology."  Anti-inflammatory medication was prescribed, and the employee was told to avoid any heavy lifting or use of his arms.  The employee was also told to return for a recheck in seven to ten days.  (Campbell's chart notes dated 3/16/93).  It is undisputed the employee did not file a notice of injury after working for Cook Inlet.


On March 30, 1993, the employee returned ANS and a course of physical therapy was initiated.  his chart note stated in part, "Pt Ref from ER for PT eval - c/o pain increasing over several yrs L lateral epicondyle he related to the work he does with fishing/cleaning. . . . (ANS physical therapy chart notes dated 3/30/93).


At [the] Veco's request, the employee was examined by Loy E. Cramer, M.D., on January 4, 1994.  On the same day of examination, the doctor stated in the discussion portion of his report found on page 4:


By history there is a relationship between Mr. Southard's complaints and the reported incident of 28 September 1992.  There is no abnormality to physical examination at this time.  From the information available to me at this time, it would appear that Mr. Southard had an overuse syndrome and it would be expected that this would have reached a point of stability six to eight weeks following the reported overuse.  I don't believe any of the intervening incidents would be considered an aggravation of Mr. Southard's underlying elbow condition.  Certain activities would be superimposed upon a preexisting condition but not in my opinion an aggravation.  There is no indication for treatment at this time.  I believe Mr. Southard is medically stable at this time.  There is no basis on which to assess any impairment using the AMA Guidelines.


Dr. Cramer was deposed on January 25, 1994.  He testified that epicondylitis generally comes on as an overuse repetitive activity.  he stated that using the jackhammer in September 1992 brought about the overuse.  (Dr. Cramer's dep. at 10).  The doctor presumed from the evidence he had before him in January 1994, that the recovery time would have been a matter of two or three weeks.  (Id. at 11).  Regarding events which occurred in January and March 1993, such as the employee "shoveling a lot of snow", "moving a load of cement blocks," and "carrying wood for his stove", and "filleting fish", Dr. Cramer testified they were completely new incidents of overuse, and not related to the injury he suffered while working for Veco in September 1992.  (Id. at 14-15).  Similarly, the doctor did not believe any medical treatments from January 6, 1993 and continuing were related to the employee's employment with Veco.  (Id. at 19).


At Cook inlet's request, the employee was seen by Morris R. Horning, M.D., for another medical evaluation on August 15, 1994.  In taking the employee's history, the doctor noted the employee attributed his present condition to the September 1992 injury with Veco.  He reported that he spent a week or more handling a 90 pound jackhammer and began having pain in both elbows but more predominantly on the right side.  According to the employee, the left elbow started hurting within a few days of the onset of the right elbow pain though not as severely.  The employee told the doctor that he was able to continue working for Veco until the job was completed on December 23, 1993.  He explained that after September 1992 he operated heavy equipment instead of using the jackhammer.  The employee also informed Dr. Horning about the cement carrying incident in January 1993, after which he had a marked flareup i the elbow pain bilaterally.  (Dr. Horning's report dated 8/15/94).  After a medical records review and a physical examination, the doctor concluded, in part:


The right elbow tendinitis is clearly due to the September, 1992 jack hammer incident.  The patient reports that the left side was hurting at that time and was so mild he didn't mention it to the doctors but I noticed it was not found in any medical records until January, 1993, after the cement block lifting episode.  Also of note is that he was chopping wood and doing other vigorous hand activities.  Overall, i think it is difficult to be sure about the left side though it may also be due to the jack hammer incident.


The employment at Cook Inlet Processors produced a temporary aggravation of his elbow problem but did not lead to a significant or a permanent aggravation of his elbow problems.  i would expect that the aggravation from that ten
 days of working may have lasted roughly into the middle or even the end of the summer, 1993 but not longer.  In our interview today, Mr. Southard basically reports that his elbows now are about as good as they were before the Cook Inlet Processor job.  (Id.).


When Dr. Horning was deposed on December 12, 1994, he reaffirmed his opinions set forth in his report of August 15, 1994.  After reviewing the employee's physical therapy records, the doctor felt he had a very good response by the end of April.  (Dr. Horning's dep. at 11-15).  Dr. Horning expected that shoveling snow, carrying cement blocks, and carrying firewood, "could flare-up a tendinitis problem, and prolong recovery."  (Id. 27).  In this regard, he testified as follows:


Q.  And I take it, Dr. Horning, that when one of these intervening factors occurs, lifting  cement blocks or shoveling snow. . . that what happens is you microscopically tear these tendons and re-aggravate them.  And so you're at a point if you're coming along the progress line of the healing and you get one of these things, that sets you back a period of time?


A.  Yes.  That's right.


Q.  And then you would start to recover again and if you did another one it would set you back again?


A.  I believe that's correct.


Q.  If you came to these significant factors more frequently, intervening factors, I take it that the combination of those things would set you back further and further and further?


A.  Yes.  That's true.


Q.  And it's conceivable and, in fact, probable that eventually if you had enough of the significant intervening factors you would go back to where you're worse than you were when you originally start?


A.  That's correct.

(Id. at 28-29).


Regarding the question of when the employee became disabled, the following testimony was given:


A.  I guess I thought he was disabled during the time following his work with Veco, but I would change that now.  It sounds as if he probably was doing quite well.  But sometime after that while he was doing those other activities you described perhaps.


Q.  So taking all this information together that at some point in time he was disabled?


A.  Um-hum.  (affirmative)


Q.  But his own testimony and I think -- well, let me ask you this, the medical records do not reflect that he was disabled during -- until sometime after December 24, 1992; is that correct?


A.  That's correct.


Q.  So the only thing we have to go on is his subjective testimony or evidence and he said he wasn't disabled during this time period.


A.  Um-hum.  (affirmative)


Q.  So if he's not disabled until December 23, 1992, after his employment with Veco, but he is disabled -- at some point in the future he becomes disabled, does there not have to be one of these intervening factors that we've talked about that caused that disability?


A.  Yes.  I would think so.

(Id. at 35-36).


The employee was deposed o December 16, 1993.  When asked when his elbow conditions precluded him from working, he testified in part as follows:



Up until whenever I went to work [with Cook Inlet], when [Campbell] told me that -- I told him I thought they felt better, but they still ached.  But they ached clear from September, like a toothache.  I didn't -- I thought it was just pulled muscles or something.  And when he told me, well, why don't you go try to go back to work.  Because he had made me an appointment up here [ANS], which had been two or three months and I said, well, I'll try to go back to work.  so I called this gal up and went back to work [for Cook Inlet] and there's no way I could do it.

(Id. at 31-32).

When asked to explain the pain level he experienced in his elbows after the September 1992 incident until he left Veco's employment in December 1992, the employee testified:


A.  I don't know if you ever had a toothache, which I had a few years ago, that's what it felt like, and damn near all the time.  I took my medication, Tylenol, which I don't get into that, bit I took it most of the time through the job.


. . . .


Q.  Let me ask you this.  After you quit work [at Veco] did it get better?


A.  To a certain extent, yes, but it still just had that -- it was just like a toothache, but at least I could use my arms.

(Id. at 37-38).


Regarding his condition just before and after working for Cook Inlet, the employee testified:


Q.  [B]efore you went back to work for this fish processing company, Cook Inlet, you were able to drink coffee and you were able to do things with your elbows that showed signs that it was getting better from what it was back in September?


A.  I'm sure it was getting a little better because I was taking medication.


Q.  Well, back in September you said you couldn't move your elbows, right?  I mean you couldn't hardly move your arms at all?


A.  No. I couldn't even straighten them out.  That's right.


Q.  So you were showing progress?


. . . .


A.  Yes.


Q.  Okay.  And then you went back to work for this processing company, fish processing company, and afterwards you just said you could barely move your arms again?


A.  Just that -- I think it was four days I worked, it touched it right off, the same thing as before.

(Id. 47-48).


When asked at the hearing about shoveling snow and carrying cement blocks in January 1993, the employee stated he only did those things on one occasion and only for a brief period of time.  Further, the employee stated that when he did these activities, he stopped when his elbows start[ed] hurting him.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n.1, (Alaska 1985).  this rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  We must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule:  (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre-existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a " legal factor in bringing about the harm."  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Saling, 604 P.2d at 598-98).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a last injurious exposure rule context.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

I.  Employment with Cook Inlet - Both Elbows.


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's disability and his employment with Cook Inlet.  We must first decide if working for Cook Inlet aggravated, accelerated, or combined with the employee's pre-existing elbow problems.


We find that the evidence supports the proposition that working for Cook Inlet in March 1993 aggravated the employee's pre-existing bilateral lateral epicondylitis.  The employee testified that the condition of his elbows was improving just prior to working for Cook Inlet in March 1993.  On March 16, 1993, after filleting fish for Cook Inlet for four days, the employee visited Campbell complaining that his elbows were "killing" him.  Since we have found that the employee has established the preliminary link, the presumption of compensability attaches to his claim against Cook Inlet.


The next question is whether Cook Inlet has come forward with substantial evidence to overcome the presumption.  We find that employer has carried this burden of proof.  Dr. Horning specifically stated, "The employment at Cook Inlet Processors produced a temporary aggravation of his elbow problems but did not lead to a significant or a permanent aggravation of his elbow problems."  Further, when Campbell saw the employee on March 16, 1993, shortly after terminating his employment with Cook Inlet, he noted, "Things are essentially unchanged as far as his symptomatology."  It is also noteworthy that after quitting Cook Inlet after four days of work, the employee did not file a notice of injury.  The record reflects that Dr. Cramer stated in his January 4, 1994 report that there was a relationship between the employee's complaints and the reported September 28, 1992 incident while working for Veco.  He did not believe any of the intervening incidents would be considered an aggravation of the underlying elbow condition.  He stated, "Certain activities would be superimposed upon a preexisting condition but not in my opinion an aggravation."  Finally, the employee testified that, after working for Cook Inlet for those dour days, his elbows were in the same condition as they were before that employment.  Based on these facts, we find the employer has overcome the presumption by presenting affirmative evidence showing that the disability was not related to the employee's employment with Cook Inlet.


Since the presumption of compensability has been overcome, we must determine whether the employee has proven all elements of his claim by a preponderance of the evidence.


Before a subsequent injury can be said to aggravate a pre-existing condition under the last injurious exposure rule, that injury must be a "substantial factor" in bringing about the disability.  To qualify as a substantial factor, two things have [to] be shown: (1) that "but for" the subsequent injury the disability would not have occurred, and (2) the subsequent injury was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.


In weighing all the evidence, including the evidence which raised the presumption and the evidence which overcame it, we find the injury suffered by the employee while working for Cook Inlet was not a substantial factor in bringing about the disability.  Therefore, the employee has failed to prove all elements of his claim by a preponderance of the evidence.


Consequently, we conclude that any claim for temporary total disability benefits against Cook Inlet must be denied and dismissed.

II.  Employment with Veco - Left Elbow.
Next we must determine whether the employee has a valid claim against Veco with respect to his left elbow.  Because the ANS chart note of March 30, 1993 states the employee had pre-existing lateral epicondylitis in the left elbow, we will use the same analytical approach we used in assessing the claim against Cook Inlet.


Through the employee's own testimony and what is noted in the various medical reports, we find this work did cause such an aggravation.


The next question is whether the employer has come forward with substantial evidence to overcome the presumption.  In his April 15, 1994 report, Dr. Horning noted that immediately after the jackhammering work in September 1992, the employee's left elbow condition was so mild that he did not even mention it to Campbell.  When the employee saw Campbell again on October 28, 1992 with flu symptoms, he complained only of his right elbow still aching.  Dr. Horning reported that pain in the left elbow was not medically documented until January 1993.  This is supported by Campbell's chart notes.  He noted the employee first came to him complaining of some left elbow pain on January 6, 1993 after the snow shoveling incident.  This was followed by further complaints of left elbow pain on January 19, 1993 after helping move a load of cement blocks.  based on this evidence, we find Veco has come forward with affirmative evidence showing that the employee's disability is not related to his employment with Veco.


The final question to resolve is whether the employee has proven all elements of his claim by a preponderance of the evidence.  As previously noted, before a subsequent injury can be said to aggravate a pre-existing condition, that injury must be a "substantial factor" in bringing about the disability.  To qualify as a substantial factor, and two things have to be shown: (1) that "but for" the injury the disability would not have occurred, and (2) the injury was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.


In weighing all the evidence, including the evidence which raised the presumption and the evidence which overcame it, we find the left elbow injury suffered by the employee while for Veco was not a substantial factor in bringing about the eventual harm.  Consequently, we conclude that any claim the employee has against Veco for his left elbow problem must be denied and dismissed.

III.  Employment with Veco - Right Elbow.


The employee claims he suffered an injury to his right elbow "arising out of and in the course of his employment" with Veco (AS 23.30.265(17)), as opposed to aggravating a pre-existing condition.  This means the employee must merely establish a preliminary link between the employment in question and his disability.  Once the requisite "link" is established and the presumption of compensability afforded by AS 23.30.120(a)(1) attaches to his claim, we must determine whether Veco has rebutted that presumption and, if so, whether the employee has proven all elements of his claim by a preponderance of the evidence.


In the first instance, we find the employee has established the necessary link and the presumption attaches to his claim.  This finding is supported by several factors.  First, when he first saw Campbell on September 28, 1992 he complained of his right elbow hurting after two weeks of operating a jackhammer.  At that time Campbell noted there was some tenderness top palpation over the lateral portion of the elbow.  "Tendinitis - right elbow" was the diagnosis.


The next question is whether Veco has rebutted the presumption by substantial evidence.  We find Veco has carried this burden of proof.  In his report, Dr. Cramer stated that while the employee had an overuse syndrome from operating the jackhammer by September 28, 1992, it would expected to have reached medical stability within six-to-eight weeks.  When deposed, Dr. Cramer revised his thinking and testified that the recovery time would be a matter of two or three weeks.  As Dr. Horning testified, the employee was not disabled from working with Veco because of right elbow problem.  Based on these facts we find Veco has presented affirmative evidence showing that the employee's disability is not related to his employment with Veco.


Having determined that Veco has come forward with substantial evidence to overcome the presumption, we need to consider whether the employee has proven all elements of his claim against Veco by a preponderance of the evidence.


In addition to the evidence we considered above, the employee testified that his right elbow has continuously ached since working the jackhammer for Veco in September 1992.  he stated that the pain was so bad at first that he could hardly move his arms.  The employee testified that with medication, the pain he experienced was that of a toothache that just would not go away.  Further, he stated that his condition was not really affected by shoveling and carrying a lot of cement blocks.  According to him, he did these activities only for a brief time and when his elbows start[ed] hurting he simply stopped.


Notwithstanding this evidence, however, we are more persuaded by the facts showing that the employee's disability caused by the employee's elbow condition was not caused by his employment with Veco in 1992.


First is the fact the employee continued to work for Veco from September 28, 1992 into the latter part of December 1992 without missing any time from work.  Even when he went to Campbell for a flu condition, he mentioned that his right elbow was only aching.  The employee testified that after leaving Veco his elbows started to feel better.  As noted previously, this corresponds with Dr. Cramer's estimate that recovery time from the jackhammering incident would be anywhere from two weeks to six-to-eight weeks.  On December 28, 1992, shortly after leaving Veco, the employee applied for unemployment benefits certifying under oath that he was not disabled, and was willing to work full-time as a backhoe/loader or laborer.


On January 6, 1993, however, the employee went to see Campbell complaining of bilateral elbow pain.  He told Campbell he had been doing better until he helped a friend shovel "a lot of snow."  This history is contrary to the employee's testimony that the snow shoveling incident did not bother his elbow conditions.  Campbell examined the employee's right elbow and diagnosed lateral epicondylitis.  On January 19, 1993, he saw Campbell again stating that after helping a friend move a load of cement blocks he started experiencing a lot of pain in both elbows.  This history is contrary to the employee's testimony that carrying cement blocks did not bother his elbow conditions.  Dr. Cramer testified that such things as shoveling snow and moving a load of cement blocks were completely new incidents of overuse, and unrelated to the injury the employee suffered while working for Veco in September 1992.  While it is Dr. Horning's opinion that the right elbow tendinitis was due to the jackhammering incident, he nevertheless felt it was not a "terribly bad tendinitis."  Dr. Horning testified that shoveling snow and carrying cement blocks could microscopically tear the elbow tendons and set back the healing process.  He felt it conceivable that such incidents could set a person back to the point where he is worse off than when they suffered the original injury.  Dr. Horning initially believed that the employee was disabled while working for Veco.  At his deposition, however, he changed that assessment.  At that time, the doctor decided the employee was "probably doing quite well," and was not disabled during the time in question.  He thought such things as shoveling snow and carrying cement blocks after leaving Veco brought about the employee's disability.


Based on this analysis, we conclude the employee has not proven all elements of his claim by a preponderance of the evidence.  Accordingly, the employee's claim against Veco for the right elbow epicondylitis must be denied and dismissed.

IV.  Attorney's Fees.


Since we have not awarded compensation benefits to the employee, hi is not entitled to statutory minimum attorney's fees under AS 23.30.145(a).  The employee's attorney has not successfully prosecuted his claim and, therefore, he is not entitled to a reasonable attorney's fee under AS 23.30.145(B).


ORDER

1.  The employee's claim for temporary total disability benefits against Cook Inlet is denied and dismissed.


2.  The employee's claim for temporary total disability benefits against Veco is denied and dismissed.


3.  The employee's claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 12th day of May, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ S. T. Hagedorn                


S.T. Hagedorn, Member



 /s/ Patricia A. Vollendorf        


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Frank Southard, employee / applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Co., insurer / defendants; and Cook Inlet Processing Co., employer; and Industrial Indemnity Company of Alaska; Case No.9229633; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of May, 1995.

                             _________________________________



Charles Davis, Clerk
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    �	The employee resided in the Kenai area at the time.


    �	The doctor acknowledged in his deposition that instead of working for Cook Inlet for ten days the employee really only worked for four days.





