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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES FENWICK,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9108227



)

9106128

PRICE/AHTNA J.V.,
)



)
AWCB Decision No. 95-0135


Employer,
)



)
Filed with AWCB Anchorage


and
)
May 19, 1995



)

NATIONAL UNION FIRE INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We heard the employee's claim for benefits in Fairbanks, Alaska, on April 13, 1995.  Attorney Lawrence Kenworthy represents the employee.  Attorney Richard Wagg represents the defendants (the employer).  At the hearing, the employee agreed to supplement the record with additional medical reports.  We closed the record May, 11, 1995,  when we next met after the employee filed the requested information.


ISSUES

1.  Determination of the date from which interest should be calculated.


2.  Whether the employer owes past due medical costs for dental treatment, and/or a medical evaluation.


3.  Whether to award attorney's fees and costs.


EVIDENCE SUMMARY

The employee injured his low back on March 21, 1991, while working for the employer loading timbers.  The employee had a second industrial accident on April 15, 1991.  During the second accident, the employee fell backwards off a dump truck, striking his right buttocks on the way down and then landing on the left side of his face.  (April 16, 1991 report of Enlow R. Walker, M.D.); fenwick v. Price/Ahtna, AWCB Decision No. 94-0298 (November 23, 1994) (Fenwick I).


At the April 13, 1995 hearing, the employee sought payment of, or reimbursement for dental expenses the employee incurred with R. Bruce Nesbitt, D.D.S.  We kept the record open to allow the employee an opportunity to supplement the record.  On April 28, 1995, the designated chairman contacted the parties, reminding them the record remained open, pending filing of the requested information.  On May 2, 1995, the employee provided the requested information.


Attorney Kenworthy's May 2, 1995 letter provides in pertinent part:  "Also enclosed is a copy of Mr. Fenwick's affidavit filed 4/21/95 which shows the expenses were paid in September 1994."  The designated chairman contacted the parties via a conference call.  Subsequently, the employee withdrew his claim for payment of, or reimbursement for, Dr. Nesbitt's dental expenses.


At the April 13, 1995 hearing, the employee also sought payment of or reimbursement for an impairment rating performed by Ralph marx, M.D.  At the hearing, the employee testified his treating physician, George A. Brown, M.D., declined to perform the evaluation requested by the insurer's adjuster.


On November 25, 1992, adjuster Katie Matson, sent the employee a letter which provides in pertinent part:  "Since Dr. Brown is your treating physician, it would be most appropriate for him to rate you, but if he does not which to do the rating you may request any physician to do it."  Subsequently, Dr. Marx performed the employee's rating on April 29, 1993.  (Marx April 29, 1993 report).  The employer controverted Dr. Marx's April 29, 1993 rating on May 19, 1993.


In a report dated April 6, 1993, Dr. Marx noted:


After the patient had been examined and left, I received a FAX from Scott Wetzel stating they would not be responsible for any bills from this office and that the patient was to return to Dr. Brown.  It should be mentioned that Scott Wetzel initially strongly recommended that the patient be treated by Dr. Brown instead of me.


In Fenwick I, we awarded interest on the increased PPI rating.  The employer paid interest calculated from January 17, 1994, the date of Douglas G. Smith, M.D.'s AS 23.30.095(k) second independent medical evaluation (SIME).  The employee asserts interest is due beginning with Dr. Marx/s April 29, 1993 rating, or at a minimum, the date the employer controverted (May 19, 1993).  The employee bases his argument on the fact that in Fenwick I we relied on both Dr. Smith's and Dr. Marx's ratings.  The employer asserts interest is due only from the date of the SIME, and the employee "hired" Dr. Marx to serve as expert witness for his claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Medical Costs.


Based on the employee's April 21, 1995 affidavit, and attorney Kenworthy's May 2, 1995 letter, we find the employer paid Dr. Nesbitt's dental bill in September 1994.  We conclude the issue of payment of those services is moot.


Second, regarding payment for Dr. Marx's evaluation, we find adjuster Matson advised the employee to be evaluated by a physician of his choosing.  We find, based on this advise, that the employee requested and was then evaluated by Dr. Marx in April of 19930.  We find the employee was justified in getting the evaluation by Dr. Marx pursuant to adjuster Matson's November 25, 1992 letter.  We conclude the employer shall pay the costs and any applicable late charges associated with the employee's April 1993 evaluation by Dr. Marx.

II.  Interest Calculation.


In Fenwick v. Price/Ahtna, AWCB Decision No. 95-0040 (February 8, 1995) (Fenwick III)), we awarded a penalty on the additional nine percent cervical permanent partial impairment rating.  (Id. at 10).  We acknowledge we discussed both Dr. Marx's and Dr. Smith's ratings; however, we find in the order section, we specifically based our decision on the rating performed by Dr. Smith.  (Id.).  As the employer has paid interest from the date of Dr. Smith's rating (January 17, 1994), we conclude the employee is not entitled to any additional interest.  The employee's claim for additional interest regarding his cervical condition is denied and dismissed.

III.  Attorney's Fees and Costs.


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


Our regulation, 8 AAC 45.180(d) provides in pertinent:


A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.  (emphasis added).


Our regulation, 8 AAC 45.063 provides in pertinent part:


In computing any time period prescribed by the Act or this chapter, the day of the act, event or default after which the designated period of time begins to run is not to be included.


On April 10, 1995, attorney Kenworthy filed an affidavit of attorney's fees.  We find the affidavit was not filed within the required three working days before the April 13, 1995, hearing.  We find the affidavit of attorney's fees had to be filed no later than April 7, 1995, to be timely.  No good cause showing otherwise, and pursuant to 8 AAC 45.180(d)(1), we find attorney Kenworthy waived his request for a reasonable fee in excess of the statutory minimum fee pursuant to AS 23.30.145(a).  (See also, Burgess v. Cameron Iron Works, Inc., AWCB Decision No. 91-0060, at 18 (March 5, 1991)).


Attorney's fee under subsection 145(a) are based on awards of compensation benefits, not medical benefits.  See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).  We find AS 23.30.245(b) specifically allows an award for successful recovery of medical benefits.  As noted, AS 23.30.145(a) is silent regarding fee awards based on recovery of medical benefits.  We conclude AS 23.30.145(a) does not allow for fee awards based recover of medical benefits.


In this case, we find the employee was only successful in obtaining payment of r the medical services performed by Dr. Marx.  As we held the employee waived his request for a fee in excess of the statutory minimum under AS 23.30.145(a), we conclude we cannot approve an award of attorney's fees, based on attorney Kenworthy's April 10, 1995 affidavit.


After the April 13, 1995 hearing, attorney Kenworthy filed a supplemental affidavit of attorney's fees on April 17, 1995.  We find attorney Kenworthy did not testify at the April 13, 1995 hearing as required by 8 AAC 45.180.  Accordingly, we also conclude we cannot approve an award of attorney's fees, base on attorney Kenworthy's April 17, 1995 supplemental affidavit.


Attorney Kenworthy's affidavit also itemized the costs associated with the present actin.  However, none of the costs claimed are associated with the only issue upon which the employee prevailed.  Thus, we conclude the employee is not entitled to an award of costs.  Accordingly, the employee's request for attorney's fees and costs is denied and dismissed.


ORDER

1.  The employer shall pay the costs and any applicable late charges associated with the employee's April 1993 evaluation by Ralph Marx, D.O.


2.  The employee's claim for additional interest regarding the permanent partial impairment award for his cervical condition is denied and dismissed.


3.  The employee's request for attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 19th day of May, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ John Guichici 


John Guichici, Member



 /s/ Ray Kimberlin 


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES
A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of James Fenwick, employee/applicant; v. Price Ahtna J.V., employer; and National Union Fire Insurance Co., insurer/defendants; Case Nos. 9108227 & 9106128; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of May, 1995.


Brady D. Jackson III, Clerk
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