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)








)
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)
May 23, 1995








)

INDUSTRIAL INDEMNITY CO.,

)








)




Insurer,


)




  Petitioners.

)

___________________________________)



We heard the petitioner's request for dismissal on May 2, 1995 in Anchorage, Alaska.  The employee was not present but was represented by attorney Joseph Kalamarides.  The employer and insurer were represented by attorney Trena Heikes.  We initially closed the record at the conclusion of the hearing.  


On May 16, 1995 designated chairman Patricia Huna conducted a conference call with attorneys Kalamarides and Heikes.  At that time, she requested more legible copies of documents that were already in the record.  Attorney Heikes sent more readable copies of the documents that day.  We then closed the record on May 17, 1995, the date we next met after reviewing the legible documents.  


ISSUES
1. 
Should the employee's claim for reflex sympathetic dystrophy be dismissed under AS 23.30.105 for employee's failure to file a claim within two years after the last payment of benefits?

2. 
Should the employee's claim for reflex sympathetic dystrophy be dismissed under AS 23.30.110(c) for employee's failure to request a hearing within two years following the employer's 1991 controversion notice?

3.
Should the employee receive actual attorney fees in responding to the employer's petition?


SUMMARY OF THE EVIDENCE

On October 28, 1990, the employee, Acey Fuller injured his right ankle while descending stairs at the Prospector Hotel in Juneau, Alaska.  The employee was on his way to breakfast during an employment-related stay at the hotel.  At that time, he was employed with the employer, who paid him medical and disability benefits.  (Stipulation, February 27, 1995) 


On July 24, 1991 the employee filed an application for adjustment of claim (AAC) seeking temporary total disability (TTD) benefits from October 28, 1990, permanent partial impairment benefits (PPI), medical costs, transportation costs, attorney's fees and costs and vocational rehabilitation benefits.  (Id.)


The employee was treated for his ankle by Jay Caldwell, M.D.  In two reports near the end of 1990, Dr. Caldwell stated his impression was to rule out reflex sympathetic dystrophy (RSD). (Caldwell reports of November 30, 1990 and a December 10, 1990).   
Dr. Caldwell referred the employee to J. Michael James, M.D., for an evaluation.  In his report, Dr. James makes no mention of RSD.  (James report, March 4, 1991).  The employer requested an independent medical evaluation of the employee. Adrian Ryan, M.D., performed this evaluation.  In his report, Dr. Ryan makes no mention of RSD. (Ryan report, April 15, 1991).   However, by May 2, 1991, Dr. Ryan reported signs of RSD. (Ryan report, May 2, 1991). 


By October 9, 1991, Dr. Caldwell diagnosed the employee with mild RSD.  (Caldwell report, October 9, 1991).  The next day Dr. Caldwell reported the employee "has a mild form of reflex sympathic [sic] dystropy [sic].  I think he would benefit from continuing to uses his ankle lacer.  I believe he is not fit to return to work as a telephone lineman."  


On January 8, 1992 Dr. Ryan found the employee capable of returning to his pre-injury occupation as a lineman/cable splicer.  Furthermore, he found, to a reasonable degree of medical certainty, that the employee did not suffer from reflex sympathetic dystrophy, and that no further medical treatment or physical therapy was necessary.


On July 2, 1992 Dr. Caldwell also found the employee capable of returning to work.  Furthermore, he stated: "While Mr. Fuller may have some form of mild reflex sympathetic dystrophy, that condition should not interfere with his ability to return to work as a linesman/cable splicer."  (Affidavit of Caldwell, July 2, 1992). 


On July 6, 1993 the employee was examined by Ted Rothstein M.D., who opined that the employee's right ankle problems were consistent with a diagnosis of chronic reflex sympathetic dystrophy. He indicated the employee needed ongoing medical care.  (Rothstein letter, July 16, 1993).  


On May 12, 1994, Fuller filed an AAC requesting medical benefits for the reflex sympathetic dystrophy.  On August 12, 1994, the employee filed an additional AAC seeking permanent partial impairment benefits, medical costs, transportation costs and attorney's fees.  (Stipulation, February 23, 1995).  


On August 24, 1994, the employee filed a petition to dismiss the employee's claim under AS 23.30.110(c) and AS 23.30.105(a).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. WHETHER THE EMPLOYEE'S CLAIM FOR REFLEX SYMPATHETIC DYSTROPHY SHOULD BE DISMISSED PURSUANT TO AS 23.30.105 FOR EMPLOYEE'S FAILURE TO FILE A CLAIM WITHIN TWO YEARS AFTER THE LAST PAYMENT OF BENEFITS.


The employer argues the employee's claim should be dismissed under AS 23.30.105, which provides in pertinent part:



(a)  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . , a claim may be filed within two years after the date of the lst payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The court in Grasle Co. v. Alaska Workmen's Comp. Bd., 517 P.2d 999, 1001-1002 (Alaska 1974), construed this statute.  The court stated:




We must decide how the confusing limitation of actions section, AS 23.30.105, applies to Raith's claim, and whether the Board made a supportable finding that the claim was timely filed under the "latent defects" provision of the statute.




AS 23.30.105(a) contains three sentences of potential applicability to claims for physical injury.  The first establishes a two-year limitation commencing when "the employee has knowledge of the nature of his disability and its relation to his employment and after disablement."  Previously we concluded that "knowledge" imports also chargeable knowledge.  [footnote omitted].




We come now to the 1962 amendment, which provided that full right to claim should exist, "time limitations notwithstanding", [sic] where the disability is caused by "latent defects. . ."  It appears clear to us, however, that by "defects" the legislature intended "injury". [sic]  The term "latent injury" has a generally accepted meaning, and we hold in accordance therewith that an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know, the nature of his disability and its relation to his employment.  This test is identical to the one set forth in the first sentence of AS 23.30.105(a) which determines the commencement date of the two-year statute.


In Employer's Liability Assurance Corp. v. Bradshaw, 417 P.2d 600, 601 (Alaska 1966) the supreme court held that a layman "should not be expected to diagnose a condition which physicians whom he had consulted . . . failed to diagnose."  Moreover, in Grasle, the court indicated an employee must file a claim based on a latent defect within two years after it becomes discoverable.


In addition, the court has held that the test for judging timeliness for filing a claim is when a reasonably prudent person would recognize the nature, seriousness and the probable compensable character of the injury or disease.  Fox v. Alascom, Inc., 789 P.2d 1154, 1158 (Alaska 1989).


In 2B A. Larson, The Law of Workmen's Compensation § 78.41 (1994), Professor Larson also discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.



The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15-206.



[I]t has been held that the reasonableness of the claimant's conduct should be judged in the light of the claimant's own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . . .

Id. at 15-268 to 15-270.



Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of the injury but its relation to employment.  Even though the claimant knows he or she is suffering from some affliction, this knowledge is not enough to start the statute if its compensable character is not known to the claimant.

Id. at 15-283.


As explained below, we find the employee had a latent defect pursuant to AS 23.30.105.  The employee was not properly notified of this defect until Dr. Rothstein's July 1993 diagnosis.  Because the employee was not notified of the disablement of the defect until July of 1993,  the two-year limit in AS 23.30.105 does not begin to toll until that time.  Since the employee filed his claim in May of 1994, well within the two-year limit under AS 23.30.105, we find the employee's claim should not be dismissed pursuant to AS 23.30.105.  We base this conclusion on the following findings of facts.


The employee sought medical advise for his ankle shortly after the injury in October of 1990.  We find his treating physician, although mentioning RSD in his reports as a possible problem, did not make a diagnosis of the injury. (Caldwell, November 30, 1990 and December  10, 1990). 


In 1991 the employee was firmly diagnosed with RSD.  His treating physician, Dr. Caldwell, and the employer's independent medical evaluator, Dr. Ryan, both found the employee to have RSD. (Caldwell report, October 9, 1991 and Ryan report, May 2, 1991). We find, however, by 1992 both doctors had found the employee capable of returning to his pre-injury occupation.  Also, we find, they both diagnosed the employee with only a mild non-disabling case of RSD, without need for further medical treatment. (Affidavit of Caldwell, July 2, 1992 and Affidavit of Ryan January 8, 1992). 


The supreme court in Bradshaw, 417 P.2d at 601, dictates that an employee should not be expected to diagnose a condition which  physicians, whom he had consulted, failed to diagnose.  Under Bradshaw, we cannot expect the employee to diagnose a condition  which both Dr. Caldwell and Dr. Ryan, both medical doctors, found to be mild and non-disabling.


In addition, the test for judging timeliness in filing a claim is when a person would recognize the compensable character of the injury or disease. Fox 789 P.2d at 1158.  We find the employee would not reasonably recognize the compensable nature of his RSD.  We base this conclusion of the lack of medical diagnosis prior to 1993. We find that prior to that time, the employee had no medical diagnosis finding his RSD disabled him from work or require medical treatment.  


We find, based on the report from Dr. Rothstein the employee should have known of the RSD diagnosis on July 6, 1993 and should have recognized the compensable character of the problem.  It was at that time the employee became aware of the possibility of treatment, which Dr. Rothstein provided.  Dr. Rothstein also found the employee's condition to be chronic, unlike the earlier diagnosis of mild RSD.  Since the employee filed his claim within two years from July 6, 1993, we find the claim meets the requirements of AS 23.30.105(a).  Therefore, we find the claim should not be barred pursuant to AS 23.30.105(a).  The employer's petition is denied and dismissed.

2.  WHETHER THE EMPLOYEE'S CLAIM FOR REFLEX SYMPATHETIC DYSTROPHY SHOULD BE DISMISSED UNDER AS 23.30.110(C) FOR EMPLOYEE'S FAILURE TO REQUEST A HEARING WITHIN TWO YEARS FOLLOWING THE FILING OF THE 1991 NOTICE OF CONTROVERSION. 


AS 23.30.110(c) states in part:



Before a hearing is scheduled, the party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence and is prepared for hearing . . . . If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.  

A controversion by the employer does not start  the limitation period under AS 23.30.110(c) until the employee files a claim (application for benefits).  Jonathan v. Doyon Drilling, Inc.,  P.2d     , Op. No. 4173 (March 3, 1995).  


We find the employee properly filed a claim On May 12, 1994.  Pursuant to Jonathan, we find the employee's claim is not barred under AS 23.30.110(c).  Therefore, we find the employer's request for dismissal is premature and denied.

3. WHETHER THE EMPLOYEE SHOULD RECEIVE ACTUAL ATTORNEY FEES FOR OPPOSING THE EMPLOYER'S PETITION TO DISMISS.


Since we have awarded no compensation, statutory minimum attorney fees cannot be awarded under AS 23.30.145(a).  Similarly, since the employee's attorney has not successfully prosecuted his claim, actual attorney fees cannot be awarded under AS 23.30.145(b).  Accordingly, the employee's claim for attorney fees must be denied at this time. 


ORDER

1. The petitioner's August 24, 1994 request to dismiss is denied and dismissed.


2. The employee's claim for attorney fees is denied at this time.


Dated at Anchorage, Alaska this 23rd day of May, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ Darrell F. Smith           


Darrell F. Smith, Member



 /s/ Florence Rooney            


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Acey Fuller, employee / respondent; v. Pacific Telecom, Inc., employer; and Industrial Indemnity Co., insurer / petitioners; Case No. 9030348; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of May, 1995.

                             _________________________________

                             Brady T. Jackson III, Clerk
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