[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

J.L. HODGES,
)



)


Employee,
)


  Applicant,
)



)
ERRATA


v.
)



)
AWCB CASE No. 8101919

ALASKA CONSTRUCTORS, INC.,
)



)
AWCB Decision No. 95-0157


Employer,
)



)
Filed with AWCB Anchorage


and
)
June 8, 1995



)

CIGNA/ALPAC/INA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

___________________________________)


The Decision and Order in AWCB Decision No. 95-0157 at p. 19 (June 8, 1995), contains an error and should be corrected.  The last paragraph of the Dissent of Patricia Huna should have been inserted after the signature.  The paragraph contains information on penalties which is not part of a the majority's decision or the dissent.


Dated at Anchorage, Alaska this 20th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna,



Designated Chairman



 /s/ John Guichici            


John Guichici, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of J.L. Hodges, employee / applicant; v. Alaska Constructors, Inc., employer; and Cigna/Alpac/INA Companies, insurer / defendants; Case No. 8101919; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of June, 1995.

                             _________________________________

                             Charles Davis, Clerk

J.L. HODGES,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB CASE No. 8101919

ALASKA CONSTRUCTORS, INC.,
)



)
AWCB Decision No. 95-0157


Employer,
)



)
Filed with AWCB Anchorage


and
)
June 8, 1995



)

CIGNA/ALPAC/INA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

_______________________________)


The employee's claim for payment of medical and litigation costs and the defendants' petition for an order directing the employee to participate in a drug detoxification program was heard at Fairbanks, Alaska on October 19, 1993.  The record was held open to allow the parties to complete partial settlement discussions and to submit copies of written closing arguments.  The record was deemed closed on December 7, 1993 when we next met after the time had passed for filing all documents.  


On January 27, 1994 we issued a Decision and Order (D&O) on that hearing.  J.L. Hodges v. Alaska Constructors, Inc., AWCB Decision No. 94-0011 (January 27, 1994)(Hodges IV).  In Hodges IV  we requested additional information before making a final determination. 


The parties have submitted the materials.  On May 11, 1995, a hearing was held on the remaining issues.  Throughout the proceedings, the employee was represented by attorney Arthur Robson; attorney Robert McLaughlin represented the employer and insurer.  


It is undisputed the employee suffered a back injury while working for the employer on the North Slope on June 6, 1977.  He underwent seven back surgeries.  Much of the employee's medical history and the course of his claim for compensation benefits are summarized in three previous D&Os. J.L. Hodges v. Alaska Contractors, AWCB Decision No. 90-0030 (February 27, 1990); J.L. Hodges v. Alaska Contractors, AWCB Decision No. 90-0083 (April 25, 1990);  J.L. Hodges v. Alaska Contractors, AWCB Decision No. 91-0228 (August 23, 1991)(Hodges III).  


The present dispute has a number of issues. For purposes of clarity, we have chosen to focus on each issue separately.  Therefore, the summary of the facts on each issue will be immediately followed by our findings of facts and conclusions of law. 


The first issue pertains to the employee's request for modification of a previous decision and order.  This issue is broken into three topics: compensability of the cervical condition, reimbursement of prescription medication, and transportation costs for medical treatment.  The second issue pertains to reimbursement of a therapeutic bed and whirlpool purchased by the employee. The third issue pertains to the employee's request for an accounting.  The fourth issue pertains to the employee's request for expenses incurred while travelling to depositions.  The fifth issue pertains to employee's request for attorney fees.


I. MODIFICATION OF HODGES III

Summary of the Evidence
1.Compensability of the Cervical Condition 


On July 16, 1991 we held a hearing to determine a number of issues.  One of these issues related to the compensability of the employee's chiropractic bills. The employer maintains these treatments are unrelated to the employee's injury. The employer argues in its hearing brief prior to that 1991 hearing:



The employer has reviewed the records and discovered a series of chiropractic treatments between 1987 and 1989 that remain unpaid.  The basis for this denial is quite simple. The records regarding these chiropractic treatments indicate that the treatments were for the cervical and thoracic spine.  The injury in this case and the treatment for the cervical and thoracic spine were denied.  There has been no proof submitted that links the thoracic and cervical spine treatments to Mr. Hodges' lumbar spine injury. 

(Employer Hearing Memorandum, July 9, 1991 at 7-8).


Following that hearing we made the following findings of facts and conclusions of law in Hodges III:



The employee seeks to recover his costs arising from chiropractic treatment.  The defendants claim the shoulder, neck and thoracic spine treatments were unrelated to the employee's low back injury and surgeries and, therefore, are not compensable.  The record reflects the employee received periodic upper back chiropractic treatments even before his 1977 injury.  At the time of his injury, the treating chiropractor continued to treat the upper back but failed to diagnose the lower back herniated disc, for which the employee received surgery.




The record contains no evidence liking the chiropractic treatments in this case with the employee's work-related low back injury.  Accordingly, we find that any presumption of continuing compensability arising in AS 23.30.120, does not attach in this instance, and this claim for medical costs is not compensable.  

Hodges III, at 7-8.


On June 8, 1992, the employee filed an Application for Adjustment of Claim, seeking compensability for his cervical condition.  We held a hearing on October of 1993, and issued  Hodges IV. 


In Hodges IV we found we had already determined the compensability of that condition in Hodges III; therefore, we decided to treat the employee's 1992 Application as a request for a modification of Hodges III.  We further determined the employee did not file a petition for modification in accordance with the statutes regarding modification.  Therefore, we requested the employee to submit such evidence.  Particularly, we stated we were "interested in a summary of the reasons why evidence on the compensability of the employee's upper back condition was not presented at the time of our 1991 hearing."  (Hodges IV at 7).


The employee submitted a summary, a number of exhibits, and an affidavit from his attorney in response to our request.  The employee argues the employer had paid for treatments to the upper back for more than ten years. (Affidavit of Arthur L. Robson, March 17, 1994).  The employee also asserts Hodges III made no general mention of the compensability of the upper back injury;  therefore, the affiant believed the compensability of the upper back had not been determined.(Id.).  Furthermore, the employee argues that at the time we decided Hodges III, chiropractic treatments were often regarded as simply palliative procedures and as such, were not compensable.  The employee notes, after we issued Hodges III, the Alaska Supreme Court clarified in 1991 that palliative care could be compensable.  Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).


The employer argues, in its hearing brief, that the employee did not seek modification until after the one-year limitation had passed.  The employer also argues the modification is not warranted because all the facts upon which the employee relies to support the modification were available to him at the time of the July 1991 hearing. 

2. Reimbursement of the costs of the prescription drugs.

In Hodges III, we approved the employee's agreement to use a mail order prescription drug company.  This company sold the medication at a lower cost than the local dispensary the employee used.  


Prior to the hearing, the employer entered a letter into the record, from the drug company, stating: "[W]e can ship any medication through Federal Express, Air Bourne, U.P.S., or U.S. Mail.  However, we can not utilize U.S. Mail when it involves controlled narcotics." (Employer's Hearing Memorandum, Exhibit 11 July 9, 1991). 


On October 19, 1993 the employee testified his treating physician refused to provide prescriptions if they were to be filled by an out-of-state provider.  The physician believed this would violate federal or state law prohibiting mailing narcotic medication across state lines.  (Hodges IV, at 8).  Following the hearing, we instructed the employee to follow the requirements of 8 AAC 45.150 before making his request for a modification.  


The employee responded with a memorandum reiterating he was fearful of violating federal or state law which prohibits the mailing of narcotic medication across state lines.  (Summary In Re: Modification, at 9-11, March 17, 1994).  Because of this fear, he claims he was reluctant to use the mail order company.    

3. Transportation Costs for Medical Treatment

In Hodges IV, we stated:


We find that any transportation costs incurred since our last hearing and submitted to the insurer, without a satisfactory written objection being supplied within 30 days, shall be paid.  Reimbursement of any costs incurred prior to our last hearing would require modification of our 1991 D&O in accordance with the law cited in subsection A above.

Hodges IV, at 11.


The employer argues in its hearing brief that it should not have to pay for travel expenses associated with the cervical condition, which is a noncompensable injury. (Employer's Hearing Memorandum, at 11, May 10, 1995).


The employee did not raise the issue at the May 11, 1995 hearing and believed no argument was necessary in his March 17, 1994 document submitted after Hodges IV. (Summary In Re: Modification, at 13, March 17, 1994).


Findings of Fact and Conclusions of Law

8 AAC 45.150 reads in pertinent part:


(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with  8 AAC 45.060.


(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be

accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board

order or award.


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


(1) the facts upon which the original award was based;


(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence

supporting the allegation could not have been discovered and produced at the time of the hearing; and


(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.


(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to

examine previously submitted evidence.

1. Compensability of the Cervical Condition

In Hodges III, we found the employee had received upper back chiropractic treatments prior to his 1977 injury.  We then found the upper back injury was not compensable.  (Hodges III, at 7-8).  In Hodges IV, we requested the employee to submit evidence that would support his allegation of mistake of fact. This request required the employee to submit evidence indicating that the statement was not true, and if any new evidence was submitted, why that evidence was not submitted at the time of the previous hearing.  8 AAC 45.160(d)(1)&(2).  


The employee has failed to submit any evidence to indicate the employee did not have upper back problems prior to the 1977 accident or that the 1977 accident aggravated or accelerated the preexisting conditions.


Furthermore, much of the evidence the employee submitted in response to our request in Hodges IV, was not presented at the hearing prior to Hodges III.  Since this evidence is new, the employee is required to state the reason why, with due diligence, the new evidence could not have been produced at the time of the hearing.  8 AAC 45.150(d)(2).  The employee has failed to do so.


Because the employee offered no arguments regarding the work relation of his upper back problems prior to the 1977 accident, and because he did not demonstrate why the evidence he did offer was not submitted at the hearing prior to Hodges III, we find the employee has not met the elements required under 8 AAC 45.150(d). Also, the employee has submitted no evidence indicating a change of condition necessary for a modification under 8 AAC 45.150(c).
  Therefore, we conclude the employee's petition for modification under AS 23.30.130 and 8 AAC 45.150(c)&(d) is denied and dismissed.   

2. Reimbursement of Prescription Medication

The employee's basic argument for modification is his mistake of law.  His mistake of law is his prior belief that the use of the prescription service recommended by the employer and ordered in Hodges III would violate federal and state law.
  We find employee's position is inconsistent with 8 AAC 45.150(c)&(d).  The allegation must be that we made a mistake of law, not that the employee made a mistake.


We also find the employee's argument is unpersuasive, in view of his dilatory behavior.  It took the employee over two years, from 1991 until 1993, to learn the use of the mail order service would be in compliance with federal and state law.  We find two years is far to long of time to use such a defense, particularly when the employee was informed in 1991 that the prescription service used alternatives to the U.S. Mail. (Employer's Hearing Memorandum, Exhibit 11, July 9, 1991).  


We therefore conclude the employee's request for a modification is denied and dismissed.  We find the employee has failed to demonstrate any erroneous facts in Hodges III or any changes in condition since that decision, as related to the prescription medication.  We further find the employee's mistaken belief on the law is not proper grounds for a determination of modification.

3. Transportation for Medical Treatment

The employer is required to pay medical travel expenses when  the employee's automobile usage is reasonably related to the medical examination or treatment for a work-related condition. 8 AAC 45.084.  However, since the employee's upper back problems are not compensable, we find the employer is not responsible for payment of any travel for treatment of that problem.


Since the employee's upper back problems are not compensable, we find the employer is not responsible for payment of any travel to treatment for that problem.  The employer, however, shall be responsible for the travel expenses of any treatment related to the employee's compensable claim.


II REIMBURSEMENT OF THERAPEUTIC BED AND WHIRLPOOL

Summary of the Evidence and Arguments

In Hodges IV we found the employee's request for the provision of a therapeutic bed and whirlpool to be compensable.  With respect to the price of the bed and hot tub whirlpool, the employee submitted costs totalling nearly $18,000.00.  (Hodges IV at 9).  Over $10,000.00 of the costs included the price of installing the whirlpool in compliance with local municipal and state building codes.  (Id.).  According to the invoices included in the record, these costs were incurred in August and September 1992.  


In Hodges IV, we noted our record contained no notice of controversion of the bed and jacuzzi whirlpool treatments or  associated costs.  We therefore instructed the employee "to submit documentation of the date the billings and copies of the prescriptions were submitted to the insurer. . . . See 8 AAC 45.082." (Hodges IV at 10).


The employer submitted documentation supporting a less expensive alternative to the whirlpool hot tub.  The employer has submitted a contract proposal of $4,640.00 for installation of a whirlpool tub in the employee's home.  This tub has the circumference of a normal tub,  but is taller.  The jets of this proposed tub are not placed in as many different areas as the tub the employee installed.  In the tub suggested by the employer, however, there were jets directed to the lower back.  (Exhibit 7 of Employer's Hearing Brief).  


Joyce Heisler testified for the employee.  Ms. Heisler sells hot tubs in Fairbanks.  She attested to the physical benefit of a hot tub such as the one purchased by the employee.  She stated the tub the employer suggested would not be as comfortable, because the employee would be unable to submerge his whole body or received benefit to all parts of his body, including his upper back.  She also stated the tub the employer suggests could not retain a constant heat.  Ms. Heisler also discussed the installation of a hot tub.  Ms. Heisler admitted she was not familiar with the building codes of California.  She also admitted she had no medical training, particularly as to hot tub treatments.  


D.L. Hill, D.O., is the chiropractor who prescribed the whirlpool hot tub.  In a September 26, 1994 deposition he admitted the employee's hot tub went beyond what he envisioned when making his prescription. (Hill Dep. at 20).  Dr. Hill stated the requirements for a beneficial hot tub: 



[H]e could immerse up to his neck in it.  I think it would have to have two jet speeds, a low and a medium.  I think it would have to have more than two jets so he could do different parts of his body.  I think it would have to be designed where he could safely get in and out of it because of his existing disability.

Id. at 25.


The employee also purchased a king-size hospital bed.  The employer argues the employee spent an excessive amount of money on a therapeutic bed.   The employer argues a double bed would have been adequate.  The employee argues the king size bed was necessary because he was married at the time of the purchase of the bed.


Findings of Facts and Conclusions of Law

AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. 


In Hodges IV, we have determined the therapeutic bed and the hot tub to be compensable.  Therefore, our findings of fact and conclusions of law will be limited to the amount the employer must reimburse the employee.  


We find the employee's reimbursement for the whirlpool hot tub should be limited to $4,640.00.  We recognize Ms. Heisler and Dr. Hill both believe the employee should have a deep tub with water jets placed for adjustment to a number of body parts.  We find, however, that both witnesses made this determination based on the employee's entire back problems, particularly his upper back.  We have already found that the employee's upper back problems are not compensable under this claim. Therefore, we find any hot tub ordered under this claim, would not need to treat the upper back.  Since the tub costing $4,640.00 adequately treats the lower back, we find such a tub reasonable.  


 We further find a queen-size hospital bed would adequately serve the employee's medical needs. Therefore, we find the employee should be reimbursed for the cost of a queen size hospital bed.  The price of the queen size bed should be based on a bed of the same make and quality as that purchased by the employer.


Since we have found the employee is entitled to medical treatment in the form of a whirlpool hot tub and a therapeutic bed, we must next determine whether the employer is required to pay a penalty for late payment of such treatment under AS 23.30.155(e).


8 AAC 45.082 reads in pertinent part:



(d) Medical bills for an employee's treatment are due and payable within 30 days after the date the employer receives the medical provider's bill and a completed report on form 07-6102.  Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expense for medical treatment within 30 days after the employer receives the medical provider's completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel and transportation expenses for each date of travel.  If there is a dispute that delays payment of a prescription or transportation expenses reimbursement request or if the prescription or transportation expense reimbursement request is not paid in full, the employer shall notify the employee in writing of the reasons for the partial payment or delay.  If the employer makes a partial payment, the employer shall notify the employee in writing of the reasons for the partial payment or delay.  If the employer makes a partial payment, the employer shall also itemize in writing the prescription or transportation expense requests not paid.  


We find the employee has never filed a report on form 07-6102 in compliance with 8 AAC 45.082.  The employee did not even do so in response to the directive on page ten of Hodges IV.  We determine, therefore, the time has not yet tolled for the employer to submit a written refusal of payment. We, therefore, conclude the employer is not required to pay penalties under 8 AAC 45.082 or AS 23.30.155(e).  


III. REQUEST FOR AN ACCOUNTING

The employee requests an accounting from the employer of all expenses paid by the employer since the issuance of Hodges III.  The employee is making such a request because he is uncertain what has been paid and what has not.  


The employer claims it has given enough information regarding the payment of bills.  The employer argues it made a payment to the employee of $28,396.66, after Hodges III, as requested by the employee.  After that, the employer believes its payment method has been very understandable.


We find the request for an accounting and the method of payment have been confusing.  Therefore, we find, if the employee wishes an accounting, he shall present a comprehensive detailed list, of all the claims he has made and the amount of each claim.  On the list, the employee must provide space for the employer to state the amount it has paid on that individual claim.  After the presentation of such a list, the employer shall have sixty days to respond.  In it's response, the employer shall specify the exact amount it paid for each item on the employee's list.  


The employer shall also submit the total amount of payments it has made in this claim since the issuance of Hodges III.  If the amount of payments made by the employer does not correspond to the total payments on the list described above, the employer shall provide, to the employee, an explanation for the discrepancy.  


IV. REQUEST FOR TRAVEL EXPENSES

Summary of the Evidence and Arguments

In Hodges IV, we stated:



The employee also seeks to recover costs incurred for travel to attend medical depositions.  8 AAC 180(f)(5) permits an employee to recover costs incurred in attending a deposition prompted by a Smallwood objection.  Subsection 180(g) also permits recovery of costs for non-Smallwood related depositions when attendance at the hearing was reasonable.  




Before awarding transportation costs to the employee we direct that he list the Smallwood-related depositions for which he seeks reimbursement.  Additionally, for these and all other depositions for which he seeks recover, he shall describe his participation in detail and list the reasons his attendance was reasonable.  


The employee responded with a list of dates of depositions, the party being deposed, and a description of the employee's participation in the deposition.  The employee failed to file a list of the costs. 


Findings of Fact and Conclusions of Law

8 AAC 45.180 states: 




(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant: . . .




(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection; . . .




(g) Costs incurred in attending depositions not necessitated by a Smallwood objection may be awarded only where the board finds that attendance at the deposition was reasonable.


After careful review of the file, we find the employee has failed to file an affidavit stating the costs incurred in connection with his travel to the depositions.  Because we are unable to ascertain the costs based on the information given, and because the employee as not attested to such costs, we deny the employee's request for travel expenses to the depositions pursuant to 8 AAC 45.180(f). 


V. REQUEST FOR ATTORNEY FEES
AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180(d)(1) provides in pertinent part:


A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


We find the claim was controverted both by a Controversion Notice and by the employer's actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find the employee retained an attorney who was partially successful in prosecuting his claim for payment of a hot tub and a therapeutic bed.


We next turn to 8 AAC 45.180(d)(2) to determine the nature, length and complexity of this case.  We find the nature of this case to be contentious.  This case has been litigated over a long period of time.  The employee was injured in 1977 and the issues currently litigated arose in 1991.  The claim is also relatively complex, with numerous issues.  Therefore, we find the employee should receive substantial attorney fees.


We find the employee has submitted a billing statement totalling 122.60 hours.
  After examining this billing statement, we find the employee's attorney spent forty hours on the successful prosecution of his claim.  We, therefore, conclude the employer shall pay the employee forty hours of attorney's fees at $125.00 per hour for a total of $5,000.00.


ORDER

1. The employee's request for a modification is denied and dismissed. 


2. The employer shall reimburse the employee for the purchase of the whirlpool hot tub in the amount of $4,640.00 


3. The employer shall reimburse the employee for the purchase of a queen-size therapeutic bed in accordance with this decision.


4. The employee's request for penalties for late payment of compensation is denied and dismissed.


5. The employer and the employee shall participate in an accounting in accordance with this decision.


6. The employee's request for expenses incurred while travelling to depositions is denied and dismissed.


7. The employer shall pay the employee $5,000.00 in attorney fees.  


Dated at Anchorage, Alaska this 8th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ John Guichici             


John Guichici, Member



 /s/ Ray Kimberlin             


Ray Kimberlin, Member


DISSENT IN PART OF PATRICIA HUNA

I respectfully dissent for the following reasons:

AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensa​tion beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180(d)(1) provides in pertinent part:


A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


I find the claim was controverted both by a Controversion Notice and by employer's actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


The attorney's fee awarded under subsection 145(a) is based on the compensation benef​its, not medical benefits.  See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).  In this case, no compensation was awarded, therefore, there are no statutory minimum attorney fees.


The employee also seeks an attorney's fee under subsection 145(b) for the medical benefits obtained.  I find the employer  resisted paying medical benefits.  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978). 


The employee's attorney failed to file an affidavit of attorney fees pursuant to 8 AAC 45.180(d)(1).  According to 8 AAC 45.180, an attorney is required to file such an affidavit prior to an award of attorney fees under AS 23.30.145(b).  Because the attorney has failed to file an affidavit, we can not award attorney fees under AS 23.30.145(b).  


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.



 /s/ Patricia Huna            


Patricia Huna, 



Designated Chairman


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of J.L. Hodges, employee / applicant; v. Alaska Constructors, Inc., employer; and Cigna/Alpac/INA Companies, insurer / defendants; Case No. 8101919; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of June, 1995.
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     �AS 23.30.130 reads in pertinent part:





	 	Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, . . . the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims as AS 23.30.110.





Because this decision and order is limited to the instructions in Hodges III, we will not address the whether the petition for modification was submitted within the proper time frame.  


     � Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


     � In fact, the employee's attorney argues: "Depositions could be taken and evidence gathered which would make even more clear to the Board that no change had occurred in compensability of the upper back injury."  (Affidavit of Arthur Robson at 3).


     � If we had made a mistake of law in Hodges III, the proper procedure would have been for the employee to file a request for reconsideration within thirty days of the order.  The employee failed to do so.  


	As with a request for modification, in request for reconsideration, the allegation must be that the board made a mistake of law, not a party in the action.  The employee's mistake of law is not proper grounds for a reconsideration.  


     �  As ordered in previous decision and orders, the employer shall remain responsible for employee's travel expenses to treatments for compensable injuries.


     � The employer also submitted medical evidence in the opinions of Drs. Smith and Reynolds indicating the whirlpool hot tub and the bed are not medically indicated care.  Since Hodges IV, already found the whirlpool hot tub and the bed compensable, the medical testimony is not relevant.


     � We also note the employer failed to object to the employee's form for submission of attorney fees.





