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MICHAEL W. JONES,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9402769

DOYON DRILLING, INC., JV,

)








)
AWCB Decision No. 95-0159




Employer,


)








)
Filed with AWCB Fairbanks



and




)
June 14, 1995








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



This appeal of a reemployment benefits administrator designee's (RBA) opinion, finding the employee ineligible for reemployment benefits, was heard at Anchorage, Alaska on March 23, 1995.  The employee represented himself.  Attorney Robert McLaughlin represented the defendants.    When the two-member panel could agree on the decision, the record was reopened to permit the third panel member to review the record and break the deadlock.  The record was deemed closed when the three panel members met on May 25, 1995.


It is undisputed the employee injured his back February 16, 1994 while working as a rotary driller helper for the employer.  The issue we must decide is whether the RBA abused her discretion in concluding the employee is ineligible for reemployment benefits.  
In her letter the RBA stated:

I have determined that you are not eligible for reemployment benefits for the following reasons:

[x]  Those given by the rehabilitation specialist in the evaluation.  Barbara Shogren Lies reports that your physician indicates that your predicted permanent physical capacities will allow you to return to work as rotary driller helper and Alaska Job Service statistics indicate that jobs are reasonably available for that occupation.


Rehabilitation specialist Barbara Shogren Lies made no recommendations in her report, which was based on the physical capacities evaluation prepared by treating physician John King, M.D.  In her November 8, 1994 eligibility report, Shogren Lies summarized Dr. King's evaluation as follows:

Mr. Jones reported he worked as a rotary driller helper for several years prior to becoming a floor hand.  He reported he worked in this position as an entry to the floor hand position.  Mr. Jones reports from 1977 to 1989 he worked for a number of different companies in Alaska and was involved in drilling water wells.  He did not provide specific dates of employment in this position.

Dr. King reviewed the position of rotary driller helper and on October 18, 1994 indicated the position appeared to be suitable for Mr. Jones and within his physical capabilities if stooping and bending is required only occasionally.  According to the job description provided, stooping and bending is only occasionally required in this position.

The position of rotary driller helper is not generally available in the Victorville area.  There is some drilling for water wells, however, contact with employers has indicated the field is slow and there are not current job openings.


Given that the employee had held a position of rotary driller helper within the ten years prior to the injury, that such jobs are reasonably available in Alaska, or that Dr. King had predicted the employee would be able to perform the work as described in the job description provided, the RBA concluded the employee was ineligible for reemployment benefits.  We must determine whether the RBA abused her discretion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.041(d) provides in part:

Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. ... Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

AS 23.30.041(e) states:

An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; . . . .


The issue before us is whether the RBA abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.


In this case, the employee testified that he needs reemployment benefits.  He testified that his work as a rotary driller helper requires frequent stooping and bending, that it is a heavy job which he is no longer able to perform and that if he goes back to this line of work he risks re‑injury  and a permanent worsening of his condition.  He said he does not wish to return to a line of work knowing he will be unable to perform the tasks to the best of his ability.


According to the "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT), a rotary driller helper (DOT #930.684-026) must engage physical demands requiring only occasional stooping.  In his October 18, 1994 release to work, Dr. King commented:  "It states stooping is required occasionally.  If bending is only required occasionally, this would be okay.  If bending is required frequently, vocational rehab should be pursued."


Consistently, we have found that subsection 41(e) requires strict use of SCODDOT job descriptions, even if they do not match reality in Alaska, e.g., Persichett v. Norcon, AWCB No. 94-0164 (July 14, 1994); Konecky v. Camco Wireline, Inc., AWCB No. 92-0125 (Sept. 4, 1992), Aff'd 3AN-92-9126 CIV (Alaska Super. Ct., May 20, 1994).  In this case, however, based on our own experiences, we know the work of a rotary driller helper requires more than occasional bending and stooping.  Accordingly, we find the job the employee performed on the North Slope titled "Rotary Driller Helper" is not contained within the itemized job description of SCODDOT.  Therefore, we would conclude that a finding of eligibility for reemployment benefits cannot be limited to the terms listed in AS 23.30.041(e).


We find the employee has raised the presumption of entitlement to reemployment benefits. If the presumption was overcome with substantial evidence, we find the RBA's decision should be reversed because it was not supported by a preponderance of evidence.  Therefore, we find the employee eligible for reemployment benefits.


ORDER

The RBA's December 13, 1994 decision denying eligibility for reemployment benefits is reversed.


Dated at Fairbanks, Alaska this 14th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ John Guichici            


John Giuchici, Member



 /s/ Ray Kimberlin            


Ray Kimberlin, Member

Fred Brown: (Dissent)


As the Alaska Superior Court stated in Konecky, the subsection 041(e) statutory language is clear.   The court stated at  pp. 2-3:  "When a job is identified in the Dictionary of Occupation Titles, the Board must apply the physical demands pertaining to such job as found in SCODDOT.  See, Rydwell [v. Anchorage School Dist., 864 P.2d 526 (Alaska 1993)] . . . .  This provides a 'bright line' application of the reemployment benefits standard."  I too would find no exception exists to the established and well-settled SCODDOT standard.


Based on the law cited above and on Dr. King's conclusion the employee can work within the job description provided by SCODDOT, I would find the employee is not eligible for reemployment benefits.  Accordingly, I would find the RBA's decision must be affirmed.



 /s/ Fred G. Brown               


Fred G. Brown,



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES


A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael W. Jones, employee / applicant; v. Doyon Drilling, Inc., JV, employer; and Alaska National Ins. Co., insurer / defendants; Case No. 9402769; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 14th day of June, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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