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SIDNEY A. COURVELL,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9307668

ALASKA PETROLEUM CONTRACTORS,

)








)
AWCB Decision No. 95-0160




Employer,


)








)
Filed with AWCB Anchorage



and




)
June 15, 1995








)

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


On May 16, 1995 in Anchorage, Alaska, we heard the employee's appeal from the Reemployment Benefits Administrator (RBA) Designee's determination of March 31, 1995, which found him ineligible for reemployment benefits.  The employee participated by telephone and was represented by attorney William M. Erwin.  The employer and its insurer were represented by attorney Laurence Keyes.  The record closed at the conclusion of the hearing.


ISSUE

Whether the RBA Designee abused her discretion in determining the employee was ineligible for reemployment benefits.


SUMMARY OF THE EVIDENCE

It is undisputed that the employee injured his back while working for the employer as a welder on April 20, 1993.  On May 6, 1994, the employee underwent a anterior lumbar fusion surgery performed by Michael H. Newman, M.D., an orthopedic surgeon.  The record reflects that after the surgery the employee continued to see and call Dr. Newman quite frequently until March 1995.


It is also undisputed that the employee timely filed an Application for Adjustment of Claim requesting an eligibility evaluation for reemployment benefits under AS 23.30.041(c).  Under §41(c), the RBA Designee assigned rehabilitation specialist Robert M. Sullivan on August 25, 1994 to conduct the evaluation.


On March 17, 1994, Sullivan issued his final eligibility evaluation report.  In it he stated at page 5:



It appears, following further contact with the employer at the time of injury, that there has been an offer of modified employment meeting the requirements of this criteria [§41(f)(1)].  The offer of modified employment as a Materials Expeditor has been approved by Mr. Courvell's attending physician [Dr. Newman], and a labor market survey suggests that the skills to be learned in the employment will prepare Mr. Courvell to be employable in other jobs in the labor market that exists within his physical capacities. The modified employment also offers a wage of at least $15.00/hour which would be approximately 79% of the $19.00/hour that Mr. Courvell earned as a Welder.  Additionally, the job as a Materials Expeditor would be full-time, year-round employment at 40 hours per week and an option of overtime should Mr. Courvell be capable of working more than an eight hour day. . . . Based on this information available at this time, it appears that Mr. Courvell would be considered ineligible for reemployment benefits in relation to this criterion.  Refer to the attached offer of modified employment, labor market survey, job analysis, and physical capacity evaluation form.


On March 21, 1995, Sullivan's final evaluation and the employer's formal offer of modified employment plan were filed.  The employee was scheduled to begin the modified job on April 1, 1995.


In a letter dated March 31, 1995, the RBA Designee advised the employee that she had determined that he was not eligible for reemployment benefits for the reasons stated by Sullivan in his evaluation report dated March 17, 1995.  She stated:



In his report Mr. Sullivan documented that your employer has offered you physically appropriate modified work.  Your doctor feels that you will have the permanent physical capacities to perform the physical demands of this modified job.  The wages will be equivalent to at least 75% of your gross hourly wages at the time of injury.  Finally, according to Mr. Sullivan's labor market research, the employment will prepare you to be employed in other jobs that exist in the labor market.


It is undisputed the employee moved to Texas before April 1, 1995 and, as such, rejected the employer's modified job as a materials expeditor. 


On April 3, 1995, Eric Scheffey, M.D., of Houston, Texas wrote to Sullivan stating in part:  "He is not a candidate for gainful employment at the present time as a result of his work related injury and subsequent surgery."  The doctor felt he would be better able to determine if the employee was physically capable of performing the modified work after certain tests were performed.  On April 10, 1995, Dr. Scheffey wrote to the employee's attorney and stated in part:  "This patient is not a candidate for gainful employment in his present condition, and I do not believe that he is a candidate until his back and leg pain is thoroughly evaluated and appropriately treated."  The employee appealed the RBA Designee's determination of ineligibility for reemployment benefits on April 11, 1995.  


When Dr. Newman was deposed on May 4, 1995, he testified he approved the modified work position on March 7, 1995.  (Dr. Newman's dep. at 29).  The doctor affirmed that the last time he saw the employee in March 1995, he felt he was physically capable of performing the modified job.  (Id. at 32).  He stated he disagreed with the above quoted statements made by Dr. Scheffey in his two April letters.  (Id. at 33, 36-37).


Testifying at the hearing was Sally Cariey, the employer's Health, Risk and Safety Manager.  She testified that the position of materials expeditor was not offered as make work for the employee.  She explained that the employer has a number of these positions. Cariey testified that the position offered to the employee was filled when he refused to take it.  She stated that the job of materials expeditor does not require any heavy lifting.  In fact, she indicated that because a person in that position never has to lift more than 25 pounds, she could do it.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted], 563 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).


The employee usually enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  It does not apply in this case, however, because the issue before us is a legal and not a factual one. The facts are not in dispute.  The resolution of the employee's claim turns upon the question of when a RBA determination under AS 23.30.041(f)(1) is to be made. 


AS 23.30.041 provides in part:



   (f) An employee is not eligible for reemployment benefits if 




(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wage at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;


It is the employee's position that the RBA Designee abused her discretion in determining he was not eligible for reemployment benefits because she made it prematurely.  He claims she should not have made her determination until after Dr. Scheffey completes his testing of the employee and determines whether or not he has the physical capacity to do the offered modified employment.  He does not take the position that the RBA Designee abused her discretion in determining ineligibility based on the findings arrived at by  Sullivan in his final evaluation report of March 17, 1994. The employer, on the other hand, argues that the employer made a good faith offer of modified employment to the employee, and the RBA Designee determined that such employment comported with the criteria of AS 23.30.041(f)(1). As such, it argues that Dr. Scheffey's opinions are irrelevant, and the RBA Designee did not abuse her discretion.


Since the employee does not dispute the fact the RBA Designee made a proper determination based on the facts she had before her on March 17, 1994, the only remaining question is whether she abused her discretion by not waiting for Dr. Scheffey's assessment of whether the employee could physically perform the modified job.


In reviewing the steps to be taken when an employee requests an eligibility evaluation for reemployment benefits, it is apparent the legislature envisioned that the evaluation process was to be accomplished with little delay.
  This is demonstrated by the fact that employees are ordinarily only given 90 days to request an evaluation after they find they may be precluded from returning to their jobs at time of injury. (AS 23.30.041(c)). Once the RBA selects a rehabilitation specialist to perform an evaluation, the specialist is ordinarily given only 30 days to perform that evaluation. (AS 23.30.041(d)). When the RBA receives the specialist's report, he is given only 14 days to render an eligibility determination.   After that is accomplished, the parties are only given 10 days to seek review of the RBA's determination.  (Id.).  


In addition, we find the language of AS 23.30.041(f)(1) is very clear and concise.  It neither explicitly states nor implicitly suggests that, after it has been medically predicted that the offered employment is within the employee's post-injury physical capacity, the RBA must postpone making an eligibility determination until the employee finds a physician with a different opinion. A party may always seek modification of the RBA's determination.


Based on this discussion, we conclude that the RBA followed the criteria set forth in AS 23.30.041(f)(1) to the letter and, as such, the employee was without a legal basis in refusing the modified employment, and seeking a second medical opinion.  Consequently, the RBA Designee's determination of March 31, 1995 which denied reemployment benefits to the employee is affirmed.


ORDER

The RBA Designee's determination of March 31, 1995 which denied reemployment benefits to the employee is affirmed.


Dated at Anchorage, Alaska this 15th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder        


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf   


Patricia A. Vollendorf, Member



 /s/ Florence S. Rooney       


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sidney A. Courvell, employee / applicant; v. Alaska Petroleum Contractors, employer; and Industrial Indemnity , insurer / defendants; Case No.9307668; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of June, 1995.

                             _________________________________

                             Brady Jackson, Clerk
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     �  Ch.79,§1(a), SLA 1988, states:  


		It is the intent of the legislature that AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30.





