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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512                                                              


               Juneau, Alaska  99802-5512

DAVID MILLER,




)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9316995

TAKOTNA COMMUNITY ASS'N,


)








)
AWCB Decision No. 95-0162




Employer,


)








)
Filed with AWCB Anchorage



and




)
June 15, 1995








)

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We originally heard the employer's petition at Fairbanks, Alaska on April 13, 1995.  Attorney Joseph M. Cooper represents the employer and insurer.  The employee did not appear and is apparently not represented.  We found the employee was served with notice and therefore proceeded in his absence pursuant to 8 AAC 45.070(f)(1).  In Miller v. Takotna Community Ass'n, AWCB Decision No. 95-108 (April 20, 1995) (Miller I)), we reserved jurisdiction to determine any additional costs to be awarded the employer.  We requested additional information that the employer filed on May 18, 1995.  


We received our certified return receipt, confirming the employee received a copy of our decision and order in Miller I, on May 2, 1995.  The employer mailed copies of its' supplemental filing and affidavit of Lee S. Glass to the employee on May 17, 1995.  After allowing the employee a reasonable amount of time to respond, we closed the record on June 8, 1995 when we next met after the information was filed.  


ISSUE

Whether to approve additional costs for the employee's failure to attend a deposition.  



EVIDENCE SUMMARY

After the employee's August 18, 1994 injury, the employer scheduled the employee's deposition for November 10, 1994, in Anchorage.  The employer paid the employee's travel and lodging.  After arriving in Anchorage, the employee refused to attend his deposition.  The employer arranged to have Lee S. Glass, M.D., J.D., conduct the deposition.  The employer paid Dr. Glass's fees and travel expenses from Seattle, and his lodging expenses while in Anchorage.  (Miller I, at 1 - 2).  


In Miller I at 4, we ordered "the employee shall reimburse the employer $473.00 for costs associated with his failure to attend his deposition."  We found the employee's failure to attend his deposition was not justified.  


In addition, we held:


We find that in order to determine the reasonableness of the expenses claimed for Dr. Glass, we need additional information.  We find the amounts claimed appear excessive.  Of particular concern is the amount of the travel expenses claimed ($1,430.38) for travel from Seattle, Washington to Anchorage, Alaska, and the amount claimed for preparation expenses ($1,680.00).

(Id. at 3).  


On May 18, 1995, the employer filed Lee S. Glass's affidavit which details Dr. Glass's travel expenses and his deposition preparation expenses.  In his affidavit, Dr. Glass states his airfare totaled $1,215.00, round-trip, Seattle to Anchorage.  Further, this total includes an "upgrade premium" of $60.00 each way to upgrade his coach base fare, to first class.  His affidavit provides:  "It is impossible for me to prepare for such depositions in the coach class cabin for several reasons:  There is too little space to spread out the medical records, other passengers can easily read confidential medical records, etc."  


Dr. Glass also detailed his other travel related expenses:  hotel (one night, including tax) $120.96;  rental car (including tax, fuel, and insurance) $64.42;  meals $20.00;  parking in Seattle $10.00.  


Regarding his deposition preparation expenses, Dr. Glass's affidavit provides:  


My records show that on the day before the deposition, I billed 4.0 hours for preparation during and including travel time.  On the day of the deposition, I billed 8.0 hours, as I engaged in the following tasks caused by Mr. Miller's failure to attend his deposition:  I waited several hours for Mr. Miller to appear and for his attorney to locate him in a bar, then arranged to return to Seattle on the next available flight, and subsequently boarded that flight for my return.  Additionally, while in Anchorage I had multiple conferences with Mr. Croft by telephone, and consulted with Mr. Miller's cardiologist concerning any cardiac issues which might interfere with safely taking Mr. Miller's deposition.  

Dr. Glass's affidavit also states that his billing rate for this work was $140.00 per hour.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.054 provides in pertinent part:  "The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure."  Although the sanction provision of Alaska Rule of Civil Procedure 37(d) is not directly applicable under the Alaska Workers' Compensation Act, we use it for guidance.  Civil Rule 37(d) provides in pertinent part:  


   If a party or an officer, director, or managing agent of a party . . . . fails (1) to appear before the officer who is to take the deposition, after being served with a proper notice . . . . the court in which the action is pending on motion may make such orders in regard to the failure as are just. . . . In lieu of any order or in addition thereto, the court shall require the party failing to act or the attorney advising that party or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.  


   The failure to act described in this subsection may not be excused on the ground that the discovery sought is objectionable unless the party failing to act has applied for a protective order as provided by Rule 26(c).  


We will now determine, based on Dr. Glass's affidavit, whether to award additional costs.  In making this determination, we will use 8 AAC 45.084(c) for guidance.  It states:  "It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances."  Therefore, in the context of the employer's request for reimbursement of transportation costs, we will apply the reasonable and efficient standard pursuant to 8 AAC 45.084(c).  


We find we may award "reasonable and necessary costs."  8 AAC 45.180(f).  We recognize Dr. Glass's concerns regarding the lack of space and confidentiality when traveling in coach class.  Nonetheless, we find travel in first class is neither the most efficient means of transportation, nor a reasonable and necessary cost.  With appropriate modification in coach class, work can still get accomplished without compromising confidentiality.  Therefore, the employee shall reimburse the employer at the coach class rate.  We find the $120.00 ($60.00 each way) upgrade cost shall be deducted from the claimed travel expenses ($1430.38 - $120.00 = $1310.38).  


Having reviewed the Affidavit of Dr. Glass, we find all other travel related costs reasonable and necessary.  We conclude the employer is entitled to be reimbursed $1310.38 for Dr. Glass's travel costs associated with the employee's failure to attend his November 10, 1994 deposition. 


We further find, based Dr. Glass's affidavit, that the 8 hours he billed regarding the cancelled deposition are reasonable and necessary.  Moreover, we find $140.00 per hour is a reasonable rate for a medicolegal expert like Dr. Glass
.  Thus, we conclude the employer is entitled to be reimbursed $1680.00 for deposition preparation costs associated with the employee's failure to attend his November 10, 1994 deposition.  In total, the employee shall reimburse the employer $2990.38 in addition to the amounts already awarded in Miller I.  


ORDER

The employee shall reimburse the employer an additional $2,990.38 for costs associated with his failure to attend his deposition.  


Dated at Anchorage, Alaska this 15th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot          


Darryl L. Jacquot, 



Designated Chairman



 /s/ John Giuchici           


John Giuchici, Member



 /s/ Ray Kimberlin           


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Alaska Rules of Appellate Procedure.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Miller, employee / respondent; v. Takotna Community Ass'n, employer; and Industrial Indemnity, insurer / petitioners; Case No. 9316995; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of June, 1995.

                             _________________________________

                             Charles E. Davis, Clerk
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    �Dr. Glass is licensed as an attorney and a medical doctor.  





