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MICHAEL KRALMAN,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9320618

JOHNSON COMPANY,



)








)
AWCB Decision No. 95-0165




Employer,


)








)Filed with AWCB Fairbanks



and




)
June 22, 1995








)

ALASKA NATIONAL INS.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This petition for a rehearing and modification was heard at Fairbanks, Alaska on May 24, 1995.  The employee represented himself.  Attorney Valli Fisher represented the respondents.  The record closed at the end of the hearing.



The employee contends that his cervical problems were substantially caused by his work for the employer, most recently on August 25, 1993 when he was struck in the back by the unloading chute on a cement truck.  On August 26, 1994 we issued a decision and order (D&O) denying the employee's claim for an award of workers' compensation benefits.  (AWCB No. 94-0211, as modified in an Erratta Sheet dated November 17, 1994).  We found the employee had failed to produce medical evidence of work-relatedness to raise the presumption of compensability pursuant to Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1991).  We also invited the employee to request modification of our August 26, 1994 D&O, provided he complied with the requirements of 8 AAC 45.150.



On October 24, 1994, the employee filed a "Petition for Modification."  In an attached memorandum, he cited "numerous errors and omissions" in our D&O.  For example, he stated the cement truck unloading chute struck him in the lower back, rather than the upper back as stated in the D&O.  Primarily, however, the employee relies upon "newly discovered evidence," a November 23, 1994 letter from Louis Kralick, M.D., to support his request for rehearing and modification.



In his letter, Dr. Kralick simply states:  "Mr. Kralman was evaluated on October 28, 1993.  He sustained an injury at work on August 25, 1993.  The injuries sustained are work related."



In short, the employee suggests we should modify our previous D&O based on the "newly discovered" evidence.  We now turn to a review of the legal and factual support for this assertion.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.130(a) permits modification of workers' compensation orders, based on change in conditions or a mistake in determination of fact:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.  In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

The associated regulation at 8 AAC 45.150 states:

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

  (1) the facts upon which the original award is based;

  (2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's discovered evidence supporting the allegation could not have discovered and produced at the time of the hearing; and

  (3) the effect that a finding of the alleged mistake would have upon the existing board order or award.

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.



Additionally, our Supreme Court discussed the application of §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keefe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the Court stated:  "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."



The Court went on to say:

The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).

Although the Board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keefe v. Aerojet-General Shipyards, Inc., supra.

Id. at 169.



Upon further reflection on the evidence presented by the parties at hearing and on the subsequently presented oral and written arguments and evidence, we find that no additional evidence or argument is required in this case.  Accordingly, we find no rehearing is needed.



Moreover, we find we did not make a mistake in determination of fact. Concerning the employee's assertion he was struck in the lower back, rather than upper back, Dr. Kralick's October 25, 1993 report states the employee was hit in the back and shoulders by a concrete truck chute.  Concerning the assertion of newly discovered evidence, we have consistently found that where "newly discovered evidence" could have been secured before a hearing, but was not, a petition for modification should be denied.  E.g., Martin v. Graham, AWCB No. 91-0142 (May 31, 1991); Hintz v. Western Airlines, AWCB No. 91-0053 (February 28, 1991).



Dr. Kralick testified in his March 30, 1995 deposition that he only examined the employee once, and that was on October 23, 1993.  We find that since the hearing was not held until April 11, 1994, almost six months after the medical visit, the employee had more than ample time prior to the hearing to seek relevant medical opinions from Dr. Kralick.  Thus, we find the employee could have obtained opinions from Dr. Kralick before the April 11, 1994 hearing, but did not.  We conclude the employee should not have "the luxury of waiting until after the first decision to collect and submit evidence to support his position and then seek reconsideration."  Hintz at 6.  Accordingly, we find the employee's petition is legally and factually insufficient to support modification on grounds of "newly discovered evidence."



Moreover, we note the language in Dr. Kralick's November 23, 1994 letter merely states the work-relatedness of the injury, but does not comment on the work-relatedness of the continuing disability.  This is not inconsistent with Dr. Kralick's October 28, 1993 report which described the employee's degeneration disc disease.



We further note that the only reason the employee gives for not timely obtaining Dr. Kralick's letter is because he is pro se.  As the Alaska Supreme Court noted in Bauman v. State, 768 P.2d 1097 (Alaska 1989):

It strikes us as common knowledge that initiating and pursuing a civil lawsuit can be a difficult and complex procedure.  The Alaska Rules of Civil Procedure have been promulgated for the specific purpose of giving fair and reasonable notice to all parties of the appropriate procedural standards that should be uniformly applied when any party, including a pro se litigant, seeks relief in the pending action.  A pro se litigant who wants to initiate such an action should familiarize himself or herself with the rules of procedure.

Id. at 1099.



As with the civil rules, the annotated statutes of the Alaska Workers' Compensation Act are accessible by anyone, not just by lawyers.  The annotations to the presumption statute, AS 23.30.120, read, in part, as follows:

Presumption may not be ignored.  --  The question in a particular case of whether the employment did so contribute to aggravate or accelerate the final result is one of fact which is usually determined from medical testimony, but once a prima facie case of work-relatedness is made, the board may not ignore the presumption and allocate the burden of proof to the claimant.  Burgess Constr. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


In short, we find the employee has not presented sufficient evidence, including "newly discovered evidence" to support a rehearing and modification of our August 26, 1994 D&O.  Accordingly, we find the employee's petition for modification must be denied.


ORDER


The employee's petition for modification of our August 26, 1994 decision and order, as corrected in our November 17, 1994 Errata Sheet, is denied and dismissed.


Dated at Fairbanks, Alaska this 22nd day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown            


Fred G. Brown, 



Designated Chairman



 /s/ Ray Kimberlin            


Ray Kimberlin, Member

DISSENT by Member John Giuchici


The employee testified that he presented his case to six different attorneys but was unable to obtain legal representation.  Based on the employee's inability to receive requested legal assistance, I would find his failure to jump through all the necessary legal hoops should be excused.


Now that the employee has obtained a letter from Dr. Kralick stating the work-relatedness of his injury, I would find the employee has introduced evidence of a preliminary link establishing the presumption of compensability.  Therefore, I would return the case to the parties to permit the respondents to obtain an additional medical evaluation to determine whether substantial evidence exists to overcome the presumption of compensability.  Thereafter, I would proceed to hear the merits of this case.



 /s/ John Giuchici            


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES


A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Kralman, employee / applicant; v. Johnson Company, Inc., employer; and Alaska National Ins., insurer / defendants; Case No.9320618; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 22nd day of June, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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