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DAVID P. DITRAGLIA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9002572



)

STATE OF ALASKA, DEPARTMENT OF 
)
AWCB Decision No. 95-0168

  ENVIRONMENTAL CONSERVATION
)


(Self Insured),
)
Filed with AWCB Juneau



)
June 26, 1995


Employer,
)


  Defendant.
)



)


We met in Juneau on 6 June 1995 to hear Employee's claim for attorney's fees and a 25 percent penalty.  Employee is represented by attorney Mark Clayton Choate.
  Defendant is represented by attorney Kristin S. Knudsen.  After oral argument we continued the hearing to receive portions of a medical deposition from Defendant and an explanation of the attorneys' charges from Employee's attorneys.  The hearing was completed and we closed the record on 9 June 1995 upon receipt of the requested material.


ISSUES

1.  In Employee entitled to payment of a 25 percent penalty for late payment of his benefits?


2.  Is Defendant responsible for the payment of Employee's attorney's fees, and if so, in what amount?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

On 8 February 1990 Employee tripped at work and fell to the floor.  A box containing an unassembled bookcase also fell and struck Employee.  It is not disputed that at the time of this incident, Employee suffered from cervical spinal canal stenosis (stenosis) and multiple sclerosis (MS).


On 22 February 1990 Defendant controverted temporary total disability (TTD) compensation because no medical records had been received which indicated Employee was unable to work.  On 27 March 1990 Defendant rescinded the controversion and paid TTD benefits from the date of injury through 26 March 1990.  Defendant again controverted TTD compensation on 11 April 1990 because the medical records did not relate Employee's disability to his 7 February 1990 injury.


Employee was examined on 26 April 1990 by Michael R. Treister, M.D., a Chicago orthopedic surgeon.  In a letter to Employee's treating physician, Juneau neurologist Charles G. Perkins, M.D., Dr. Treister determined Employee had an early stage of MS and an advanced degree of stenosis prior to his February 1990 fall at work, but concluded: "I see the work injury to be a significant factor in this patient's medical condition, and believe that it has aggravated both of those conditions."    He also stated Employee's "concurrent neurological disorders are likely to worsen each other and have a magnifying effect."


Based on Dr. Treister's report, Defendant rescinded the last controversion, paid additional TTD compensation through 24 May 1990, and terminated TTD compensation because Employee was medically stable.  (Compensation Report, 25 May 1990.)  


Mr. Choate submitted Employee's Application for Adjustment of Claim on 4 June 1990 claiming entitlement to TTD, permanent total disability (PTD) compensation, unspecified medical costs, transportation costs, reemployment benefits, a 25 percent penalty, and attorney's fees and costs.  In this Application, Employee did not specify the nature of his injury,
  but indicated his head, neck, upper spine, and right arm were affected.  Defendant's Answer admitted responsibility for medical benefits, but denied Employee's claim for PTD compensation, for TTD compensation after 24 May 1990, and for the other benefits sought.


Ms. Knudsen entered her appearance on 28 June 1990.  A prehearing conference was held the next day.  Employee continued to pursue the benefits listed above.  Ms. Knudsen identified the primary issue as whether Employee's MS is causally related to his injury.  The parties agreed to depose Employee and his physicians.


On 26 July 1990 Defendant resumed TTD compensation, "under reservation of rights," effective 29 June 1990.  At a prehearing conference on 1 August 1990 the parties agreed Defendant would resume disability compensation for the "soft tissue injury" to Employee's neck, and Employee was to withdraw his claim for any benefits related to MS.  Mr. Choate had not decided whether to request actual or statutory minimum attorney's fees.  On 10 August 1990 Mr. Choate elected to receive statutory minimum attorney's fees.  (Knudsen letter of 10 August 1990.)


On 14 November 1990 Defendant controverted all benefits and terminated Employee's TTD compensation retroactive to 6 September 1990, creating an overpayment of more than $5,000.  On 20 November 1990 Defendant paid permanent partial impairment (PPI) compensation at the TTD rate, under reservation of rights, effective 7 September 1990.  (Compensation Report, 20 November 1990.)


Defendant controverted wheelchair rental and physical therapy on 6 March 1991.  Another prehearing conference was held on 8 March 1991.  Employee again requested all the benefits previously listed, requested reclassification of PPI to TTD, and requested a hearing as soon as possible.  Defendant again denied Employee's MS is related to his injury at work.


On 23 September 1992 Harbor Adjustment Service (Harbor), Defendant's insurance adjuster, wrote to us and Employee.  Harbor indicated Christopher Wahlberg, M.D., Employee's treating physician in Austin, Texas,
 had found no measurable improvement in the last 45 days, and none was expected unless surgery was performed.  Harbor's letter gave Employee 30 days to elect to submit to surgery or be found medically stable.
  Defendant continued to pay PPI compensation through 17 October 1992, then discontinued payments because Employee was medically stable.  (Compensation Reports 23 October 1992 and 4 November 1992.)


Mr. Choate submitted another Application on 30 October 1992.  On this occasion, Employee claimed the nature of the injury was "multiple sclerosis, spinal stenosis," and sought only PTD compensation and attorney's fees and costs.


A prehearing conference was held on 4 December 1992.  Both parties reported they had received no medical reports from Dr. Wahlberg.  Employee requested a hearing in four to six months on medical stability, Employee's entitlement to PTD or TTD compensation, reemployment benefits, and on attorney's fees and costs.  Another conference was held on 8 January 1993.  Defendant declined to reinstate benefits until medical evidence was received showing Employee was not medically stable.  


No additional action was taken until 29 September 1994 when another prehearing conference was held.  Ms. Knudsen reported her belief that Employee was being paid, and inquired what issue or relief Employee sought.


Another prehearing conference was held on 7 December 1994.  The issues listed were TTD compensation and attorney's fees and costs.  Defendant acknowledged receipt of medical information, after a two year hiatus, confirming Employee's continuing disability.  The parties reached an agreement under which Defendant would reinstate benefits retroactive to 18 October 1992, and continue paying benefits if medical reports were received periodically.  


Defendant filed the last compensation report on 18 February 1995.  Employee was paid disability compensation back to 18 October 1992, and the benefit paid since 2 August 1991 was recharacterized as PTD compensation.  This Compensation Report also shows Mr. Choate had been paid attorney's fees of $8,082.


In his Application for Attorney's Fees and Costs, filed 6 February 1995, Employee requested statutory minimum attorney's fees
 of $13,750 and costs of $2,620 for a total of $16,370.  Employee's request for payment of the statutory minimum fee is based on compensation payments of $135,000, the maximum amount of PPI compensation payable.  Mr. Choate asserts he expended actual attorneys' and paralegal time of $18,251.50.


In this Application, Employee also seeks payment of a late payment penalty
 of $16,750, which is "25% of the $67,000
 in `retroactive' PTD benefits which the employer has agreed to pay. . . ."  


In the Application, Mr. Choate also stated: "The employer recently agreed. . . that the employee contracted Multiple Sclerosis (MS) as a result of an on the job back injury. . . ."   In response, Ms. Knudsen filed an Affidavit in which she denied Defendant had in any way agreed that Employee's MS condition "was caused, aggravated or accelerated by his employment."  (Knudsen Affidavit 5 March 1995.)


The last prehearing conference was held on 25 April 1995.  The only issue listed was Employee's attorney's fees and costs.  Defendant conceded it is responsible for the payment of Mr. Choate's attorney's fees, but elected to dispute the amount due and argue the issue at hearing. 


Defendant asserts Employee is entitled to a reasonable fee for obtaining PTD compensation for Employee, but denies he is entitled to fees on future PTD compensation.  Defendant denies Employee is entitled to payment of a penalty because Employee did not submit sufficient medical evidence in support of his claim for disability compensation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The issue of the work-relatedness of Employee's MS was first raised at a prehearing conference in June 1990.  In his Application filed 30 October 1992, Employee claimed entitlement to PTD compensation due to MS and stenosis which resulted from his injury at work.  In December 1994 Defendant commenced payment of PTD compensation, which we take as an admission Employee is entitled to PTD benefits as a result of his stenosis.  However, Employee's entitlement to medical benefits related to his MS condition
 has never been resolved.  Employee neither settled the issue nor brought it to us for resolution.  Instead Mr. Choate asserted, incorrectly, that Defendant accepted Employee's claim for MS.  


Employee's intentions are not clear.  Employee may abandon his claim for medical benefits for his MS, but in view of the substantial unrebutted evidence in the record, it is not clear why he would do so.  If Employee wishes to pursue the issue, he should notify us and Defendant and proceed to hearing or settlement.


Penalty

AS 23.30.155(b) provides:


  The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the  board determines that payment in installments should be made monthly or at some other period.


AS 23.30.155(d) provides in pertinent part:  "If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due."


AS 23.30.155(e) provides:


  If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

(Emphasis added.)


Employee was paid PPI benefits until 17 October 1992 when his compensation was discontinued.  He was paid no additional disability compensation until 20 December 1994 when he was paid PTD compensation retroactive to 17 October 1992.  According to the information available to us, Employee received a lump sum payment of $62,262.20.  Employee seeks payment of a 25 percent penalty on that retroactive payment of PTD compensation. 


We find Employee is entitled to payment of a late payment penalty of $15,565.55 ($62,262.20 x .25) under AS 23.30.155(e).  We are not persuaded by Defendant's argument about the type of benefits being sought.
  Employee filed an Application for Adjustment of Claim on 4 June 1990 and again on 30 October 1992 in which he requested PTD compensation.  In April 1990 Dr. Treister evaluated Employee and determined Employee's injury at work aggravated both the stenosis and the MS.  Both parties participated in Dr. Triester's deposition on 26 July 1990.  Defendant has cited no evidence which contradicts Dr. Triester's assessment of the cause of Employee's problems or which contradicts Employee's claim that he has been totally disabled since 1990.  We find no valid reason why Defendant could not or should not have paid total disability compensation during the more than two year period between October 1992 and December 1994.


Attorney's Fees

AS 23.30.145 provides:


  (a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Employee requested payment of statutory minimum fees, under AS 23.30.145(a), of either $13,750 based on $135,000, or based on our method of calculating the minimum fee.


We find Employee's claim was controverted and his benefits suspended when Mr. Choate entered the case and filed the Application.  Employee has now been paid either TTD or PTD compensation for the entire period.  We also find Mr. Choate was instrumental in obtaining PTD compensation for Employee, and Defendant has not disputed its responsibility for the payment of Employee's attorney's fees.    


In accord with AS 23.30.145(a), we find Defendant is responsible for the payment of the statutory minimum attorney's fee.  


Although we believe Mr. Choate could waive a portion of the fee to which he is entitled, i.e., by calculating the fee based on PPI compensation of $135,000, we find Mr. Hempel asked us to calculate the appropriate statutory minimum fee.  We find Defendant is responsible for the payment of statutory minimum attorney's fees based on all compensation Employee received after Mr. Choate filed the 6 June 1990 Application, including future disability compensation and the 25 percent penalty we have awarded in this decision.  Defendant is entitled, of course, to credit for attorney's fees already paid.  


Costs

Employee requests payment of his legal costs totaling $2,620.10.  We may require Defendant to pay Employee's legal costs under 8 AAC 45.180(f).  Because Mr. Choate did not file a statement listing each cost claimed, we are unable to determine if the costs incurred are appropriate for payment under 8 AAC 45.180(f).


It is apparent Mr. Choate incurred substantial legal costs in this matter, and Defendant has not objected to paying those costs.  Accordingly, we find Defendant is responsible for the payment of Employee's legal costs.  Mr. Choate should comply with 8 AAC 45.180(f) and submit his statement of costs claimed to Defendant for payment.  Defendant should pay those costs for which it is responsible under 8 AAC 45.180(f).  We will retain jurisdiction to resolve any dispute about the payment of Mr. Choate's legal costs.


ORDER

1.  Defendant shall pay Employee a penalty of $15,565.55.


2. Defendant shall pay Mr. Choate the statutory minimum attorney's fee, with credit for fees already paid.  


3.  Mr. Choate shall submit his statement of legal costs to Defendant for payment.  Defendant shall pay Mr. Choate's legal costs in accord with this decision.  We retain jurisdiction to resolve any dispute about legal costs.


Dated at Juneau, Alaska this 26th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair               


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley        


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David P. DiTraglia, employee / applicant; v. State of Alaska, DEC, a self-insured employer / defendant; Case No. 9002572; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 26th day of June, 1995.

                             _________________________________


                   Susan N. Oldacres  

SNO

�








    �Mr. Choate was not in Alaska on 6 June 1995.  Employee was represented at hearing by Steve Hempel, Mr. Choate's law partner.


    �It appears unlikely Employee had received Dr. Treister's report at the time he filed the Application.


    �Based on the cost-of-living adjustment calculations in the Compensation Report dated 18 February 1995, it is apparent Employee moved to Texas some time in 1991.  


    �AS 23.30.185 provides that TTD compensation may not be paid after the date of medical stability.  Employee was receiving PPI, not TTD compensation at the time, however.


    �As set out in AS 23.30.145(a), cited below, the statutory minimum attorney's fee is $250 plus 10 percent of all compensation in excess of $1,000.


    �See AS 23.30.155(e), cited below.


    �According to the Workers' Compensation Division, Claims and Compensation Section Supervisor, Employee was paid $62,262.20 in retroactive PTD compensation benefits.


    �Employee would not be entitled to additional disability compensation, if his MS is determined to be work-related, because he is already receiving PTD compensation.


    �Defendant is responsible for payment of the penalty although it filed a Notice of Controversion on 14 November 1990 purportedly controverting all benefits "not specifically related to soft tissue injury which aggravated his pre-existing spinal stenosis."  We find the controversion was invalid, as it was not supported by the medical evidence.  We rely on Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992), which, although subsequently decided, is consistent with our earlier decisions.





