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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARCOS RODAS LEYVA,



)








)



Deceased Employee,

)








)

MARIA MARCOS VELASCO LEYVA, 

)








)



Minor,



)




Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9406028

ALL ALASKAN SEAFOODS, INC.,

)








)
AWCB Decision No. 95-0169




Employer,


)








)
Filed with AWCB Anchorage



and




)
June 26, 1995








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


The applicant's
 claim for death benefits claim was set for hearing on June 22, 1995.  The applicant was represented by attorney Joseph A. Kalamarides, and the employer and its insurer  were represented by attorney Michael A. Barcott.  


The employee worked for the employer as a processor.  On March 30, 1994, the employee sustained injuries while at work, which resulted in his death.  The report of occupational injury or illness, filed April 7, 1994, states:  "It appears that employee was caught in drive shaft of gear box of gyro freezer."  The certificate of death lists the causes of death as:  "Mechanical asphyxia; Entanglement in shaft of machine; an Industrial incident." 


The employer controverted benefits on April 15, 1994, to determine the dependant status of the applicant.  After completing their investigations in El Salvador, the parties determined the applicant to be the only person entitled to benefits under AS 23.30.215.  The parties outlined the resolution of their dispute during the hearing.  After reviewing the record, we canceled the hearing by oral order under AS 23.30.110 and 8 AAC 45.074.  We closed the record at the hearing's conclusion.  Our cancellation is memorialized here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110(c) states in pertinent part:

After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. . . . If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement.  


Based on the parties' representations, we found the parties resolved their dispute.  The employer agreed the applicant is the only person entitled to benefits, and began paying benefits to the applicant's grandmother.
  Further, we approved the employer's payment of $1,000.00 to the applicant's attorney pursuant to AS 23.30.145.  Subsequently, we cancelled the hearing under 8 AAC 45.074(a)(5).  


Since we canceled the hearing, all the affidavits of readiness for hearing are rendered inoperative.  Section 110(c) provides in relevant part:  "If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  See Adams v. Valdez Outfitters, AWCB No. 90-0111 (May 23, 1990); aff'd 3 AN 90-5336 CI, Alaska Super Ct. (July 16, 1991).  See also, Wagner v. Stuckagain Heights, AWCB No. 92-0321 (December 18, 1992) (since period after affidavit exceeded two years, claim dismissed under AS 23.30.110(c)); rev'd on other grounds, Wagner v. Stuckagain Heights, 3 AN-93-489 CI, Alaska Super. Ct. (August 25, 1993).


ORDER

1.  The scheduled June 22, 1995 hearing on the applicant's claim is canceled.  The affidavits of readiness for hearing are rendered inoperative.


2.  The $1,000.00 payment of attorney's fees to the applicant's attorney is approved.  


Dated at Anchorage, Alaska this 26th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member



 /s/ Florence S. Rooney       


Florence Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Marcos Rodas Leyva , deceased employee, Maria Marcos Velasco Leyva, minor / applicant; v. All Alaskan Seafoods, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9406028; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of June, 1995.

                             _________________________________

                             Charles E. Davis, Clerk
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     �We note the documents filed in Spanish, or translated from Spanish, spell the deceased employee's name "Marcos Leíva Rodas," and the applicant's name "María Marcos Velásco Leíva."  


     �The applicant is presently nine years old, and resides with the deceased employee's mother in El Salvador.  The applicant's mother never married the deceased employee, and has married someone else.  





