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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BENTLEY THOMAS,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9400710

INTERIOR REGIONAL HOUSING,

)








)
AWCB Decision No. 95-0172




Employer,


)








)
Filed with AWCB Fairbanks



and




)
June 28, 1995








)

ALASKA NATIONAL INS.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



A hearing on this matter was scheduled for June 22, 1995 in Fairbanks, Alaska.  The employee was present and represented by attorney Michael Stepovich.  The employer was represented by attorney Michael McConahy.  The record closed at the end of the hearing.



In prehearing briefs and at the commencement of the June 22, 1995 hearing, the defendants requested a continuance.  Attorney McConahy stated he did not timely receive an Affidavit of Readiness for hearing and contends that to proceed with the hearing would violate his clients' constitutional rights to due process.



Mr. McConahy argued he had insufficient time to prepare for this case.  He believes the issues in this case are primarily medical and he does not have a complete medical record to adequately defend the employee's claims.  He also asserts we should request an independent medical evaluation (IME) before proceeding with this hearing.



The employee opposed a continuance.  The employee argues the defendants had sufficient time to prepare the case.  Even if the defendants did not receive the affidavit of readiness filed on April 19, 1995, they had constructive knowledge of the affidavit in a "Response to Opposition to Request for Cross-examination" filed on May 2, 1995.  Attorney Stepovich acknowledged, however, that he did not know if service of the affidavit of readiness on the defendants had been accomplished by mail or by personal service.  He also acknowledged the defendants were served two copies of the medical summary form on April 19, 1995, the alleged service date of the affidavit of readiness.  Normally, only one copy of the medical summary form would have been supplied, with the affidavit of readiness.  Mr. McConahy stated that if he had received the affidavit of readiness, he would have requested a prehearing to narrow the issues, and schedule a hearing, as is his standard practice.  According to our records, we first supplied Mr. McConahy a copy of the April 19, 1995 affidvit of readiness on June 5, 1995.



In accord with due process, we granted the continuance, scheduled a prehearing for June 27, 1995 and a hearing for August 24, 1995.  We memorialize that action here.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.110(c) provides, in part: "After a hearing has been scheduled, the parties may not stipulate to change the date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  Our regulation implementing this statutory provision is 8 AAC 45.074(a).  It reads in pertinent part:

(a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when 

. . . .

   (5) irreparable harm will result from a failure to grant the requested continuance.



We found irreparable harm would result from a failure to grant the continuance.  The defendants made it clear, and we found,  that they were not prepared for the hearing.  We also found the defendants did not get timely notice that the affidavit of readiness had been filed.  



The issues in this case are primarily medical.  The defendants had not yet taken depositions of the doctors.  We found without this evidence, the defendants would suffer irreparable harm.  Additionally, we found a dispute between the employee's original attending physician, John Joosse, M.D., and the employee's present physician, Edwin Lindig, M.D., concerning the employee's medical stability, his permanent partial impairment, the causation of his condition and the necessity of continued treatment.  Although no dispute between employee and employer physicians exists to require a medical evaluation under AS 23.30.095(k), the defendants agreed to pay for such an evaluation under AS 23.30.110(g).  The parties are directed to submit appropriate questions at the prehearing conference scheduled for June 27, 1995. By agreement of the parties, the independent examining physician shall be selected in accord with the procedure used under AS 23.30.095(k).


ORDER 



The scheduled hearing set for June 22, 1995 is continued until August 24, 1995, in accordance with this decision.  This decision constitutes notice to the parties under AS 23.30.110(c).


Dated at Fairbanks, Alaska this 28th day of June, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown            


Fred G. Brown, 



Designated Chairman



 /s/ Ray Kimberlin             


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Bentley Thomas, employee / applicant; v. Interior Regional Housing, employer; and Alaska National Ins., insurer / defendants; Case No.9400710; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 28th day of June, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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