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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN MURDOCK,




)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9000352

ANCHORAGE SCHOOL DISTRICT,

)








)
AWCB Decision No. 95-0177




Employer,


)




(Self-insured),
)
Filed with AWCB Anchorage




  Petitioner.

)
July 5, 1995

___________________________________)


This petition for calculation of a social security offset and reimbursement of an overpayment under AS 23.30.155(j) was submitted for decision on the written record in Anchorage, Alaska.  Attorney Charles Coe represents Employee.  Attorney Patricia Zobel represents Employer.  


On March 9, 1995, Employer filed a petition to take a social security offset pursuant to AS 23.30.225(a).  On April 28, 1995, Employer filed an affidavit of readiness for hearing on the record.  There being no opposition, we set the matter for hearing. The record closed on June 22, 1995 when we next met after all briefs and other pleadings were due.


ISSUES

1.  Whether to grant Employer's petition for an offset under AS 23.30.225(b) due to the employee's receipt of Social Security Administration disability benefits.


2.  Whether to allow Employer to withhold 20 percent of  Employee's future installments of compensation in order to recover claimed overpayments.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

According to social security payment information  attached to Employer's memorandum, Employee and his wife began receiving social security benefits in July, 1990.  Although Employee is not now receiving  compensation benefits, he received compensation during the same periods he received social security benefits.  Employee received compensation benefits at two different rates based upon an in-state rate and an out-of-state rate calculated for his address in Georgia.


Employee receives $465.60 in monthly social security benefits.  His wife receives $132.80 in monthly benefits.  His total monthly benefit is $598.40 ($465.60 + $132.80) which equals a weekly benefit of $138.09 ($598.40 x 12 months divided by 52 weeks).


FINDINGS OF FACT AND CONCLUSIONS OF LAW   

1.  Is Employer is entitled to a social security offset?


AS 23.30.225(b) provides:



When it is determined that, in accordance with 42 U.S.C. 401 ‑ 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 ‑ 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wages at the time of injury.


South-central panels of the Alaska Workers' Compensation Board have concluded that AS 23.30.225(b) and 42 U.S.C. 424(a) are in pari materia and must therefore be construed together.  Stanley v. Wright-Schuchart-Harbor, AWCB No. 82-0039 (February 19, 1982); aff'd 3AN-82-2170 (Alaska Super. Ct. May 10, 1983); Thornton v. VECO, Inc., AWCB No. 87-0305 (November 27, 1987).  Under the Social Security Act, 42 U.S.C. 401 et seq., the maximum monthly amount a recipient is allowed in combined social security and workers' compensation benefits is 80 percent of the person's average current earnings.  The Act authorizes the Social Security Administration to reduce social security payments to a recipient when that combined total exceeds the 80 percent threshold.


Some states' workers' compensation laws permit the workers' compensation payor to reduce an employee's workers' compensation benefits to the 80 percent level.  If such a law was enacted before 1981, the Social Security Act will recognize the state provision.


Our Workers' Compensation Act contained such a provision before 1981.  Under that provision, the employee receives the full social security entitlement but gets a reduced workers' compensation amount when the combined benefits exceed the 80 percent aggregate.  This provision effectively reallocates the burden for paying some of the benefits from the workers' compensation system to the Social Security Administration system.  See generally Green v. Kake Tribal Corporation, 816 P.2d 1363 (Alaska 1991).


According to his February 6, 1990 Compensation Report, Employee's gross weekly earnings are $564.97.  Employee is therefore entitled to a maximum combined benefit of $451.98 (80% x $564.97)  


While he lived in Alaska, Employee received weekly temporary total disability (TTD) benefits of $366.88. The sum of TTD and social security benefits equaled $504.97 ($366.88 + $138.09), resulting in a weekly overpayment of $52.99 ($504.97 - $451.98).  Employee received TTD benefits from 8/10/90 to 9/10/90 (4 weeks and 4 days); and from 10/8/90 to 1/8/91, (13 weeks, 2 days).   Employee received TTD and social security benefits in Alaska for a total of 17 weeks and 6 days.  During this period, he was overpaid $946.25 ($52.99 x 17 6/7).


While he lived in Georgia, Employee received $317.00 in weekly TTD compensation benefits from 3/10/93 through 6/l/93 (12 weeks). During this period the sum of his weekly TTD and social security benefits equaled $455.09 ($317.00 + $138.09) resulting in a weekly overpayment of $3.11 ($455.09 - $451.98). During this period, he was overpaid $37.32 ($3.11 x 12). Accordingly we find Employee has  a total overpayment of $983.57 ($946.25 + $37.32).


2.  May Employer reduce future benefits to recoup past overpayments resulting from the social security offset?

AS 23.30.155(j) provides:



If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board. 


We consider the portion of AS 23.30.155(j) permitting withholding of up to 20 percent of future installments to be invocable at the employer's discretion. Davenport v. K&L Distributors, Inc., AWCB No. 92-0180 (July 22, 1992).  However, the employer requires our approval to withhold more than 20 percent. 


As outlined above, Employer overpaid Employee $983.57.  Under AS 23.30.155(j), Employer  is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment when due.  At Employee's current out-of-state rate, Employer may withold up to $62.78 (20% x $313.89) per week. Employer is not asking us to determine if it may be allowed to withold more than 20 percent.


ORDER

1.  The petitioners' request for an offset of social security benefits under AS 23.30.225(b) is granted.


2. Employer may reduce up to 20 percent of future benefits under AS 23.30.155(j) to recoup past overpayments resulting from the social security offset. 


Dated at Anchorage, Alaska this 5th day of July, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan           


Tim MacMillan, 



Designated Chairman



 /s/ Patricia Vollendorf     


Patricia Vollendorf, Member



 /s/ Florence S. Rooney      


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Murdock, employee / respondent; v. Anchorage School District, self-insured employer, petitioner; Case No. 9000352; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of July, 1995.

                             _________________________________

                             Charles R. Davis, Clerk
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