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MARTIN J. O'MALLEY,
)



)


Employee,
)


  Respondent,
)



)


v.
)



)
DECISION AND ORDER

D.J.G. DEVELOPMENT,
)



)
AWCB CASE No. 9407224


Employer,
)    



)
AWCB Decision No. 95-0180


and
)



)
Filed with AWCB Juneau

ALASKA NATIONAL INSURANCE,
)
July 7, 1995



)


Insurer,
)


  Petitioners.
)



)


We met in Juneau on 6 June 1995 to decide a petition for reconsideration of the decision of the Reemployment Benefits Administrator (RBA) finding Employee eligible for reemployment benefits.  Employee is represented by attorney Michael J. Patterson.  Petitioners are represented by attorney F. Lachicotte Zemp, Jr.  The parties agreed to a hearing based on our review of the evidence in our record and the parties' written arguments.  By agreement of the parties, we held the record open until 21 June 1995 to receive additional hearing briefs.  We closed the record and concluded our deliberations on 21 June 1995.


ISSUES

1.  Do we have authority to hear Petitioners' appeal?


2.  Is Employee ineligible for reemployment benefits by application of AS 23.30.041(f)(2) because he was previously rehabilitated?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 63-year-old truck driver and construction worker.  He injured his low back at work on 2 May 1994 lifting heavy garbage cans while employed as a construction worker.  This is the injury which resulted in the eligibility determination that is the subject of the present dispute.


Employee sustained a previous work-related injury on 10 August 1985 while working as a dump truck driver.  He suffered a torn rotator cuff in his left shoulder in a dump truck collision.  Employee was released to return to work on 14 January 1987 but was found to be in need of retraining.  Two rehabilitation plans were prepared.
  One plan was for Employee to become a construction cost estimator.  The second plan was for Employee to become a floral truck driver. The first plan was not pursued because Employee failed to complete his GED.  The second plan was composed of two parts; under Phase I the qualified rehabilitation provider was to assist Employee with job development and placement assistance for up to 60 days;  Phase II consisted of on-the-job training for a maximum of 60 days.  The on-the-job training was to include wage reimbursement to the employer. (30 June 1987 Vocational Rehabilitation Services Plan II at 5.)


Employee did not agree to either plan,
 and in August 1987 he entered into a settlement agreement.  Under the terms of the settlement, Employee received a lump sum payment of $45,000 and disability compensation for up to eight weeks until he returned to work as a floral truck driver.  Employee agreed to waive rehabilitation benefits, but the insurer agreed to provide "job-seeking assistance" until he returned to work, up to a maximum of eight weeks.  (Settlement agreement at 3.)


After Employee's May 1994 low-back injury he was referred to B. Sue Roth, M.Ed, CRC, for an eligibility evaluation for reemployment benefits.
  In her 5 January 1995 Reemployment Benefits Eligibility Evaluation (Eligibility Evaluation) Ms. Roth noted Employee was a poor historian and "doesn't really understand the process or the evaluation or the purpose of vocational rehabilitation. . . ."  Employee told Ms. Roth he was unable to remember the dates of his employment, but "[p]rior to 1990 he worked in Seattle. . . as a Plasterer for years and years.  Probably 15 or 20."  Employee also reported working from 1990 to 1993 as a painter, and from 1993 to 1994 as a construction worker.  Based on the information Employee provided to her, Ms. Roth concluded "Mr. O'Malley has not been rehabilitated under a previous workers' compensation claim."  (Eligibility Evaluation at 3.)  The Eligibility Evaluation does not mention any previous workers' compensation injury, reemployment plan, or settlement.


Based on Ms. Roth's Eligibility Evaluation, the RBA determined Employee was eligible for reemployment benefits.  The eligibility determination letter states in part:


Sue Roth reports that your predicted permanent physical capacities are less than those required of your job at time of injury or jobs that you have done in the past 10 years.  You are anticipated to have a permanent partial impairment at the time of medical stability.  Your employer is unable to offer you alternative employment per AS 23.30.041(f)(1). Finally, you have not received vocational rehabilitation for a prior workers' compensation claim.

(RBA Eligibility Determination, 23 January 1995.)


Petitioners appealed the RBA's decision on 1 March 1995.  They assert that because Employee was previously rehabilitated, he is ineligible for reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Authority to Hear the Appeal

AS 23.30.041(d) provides in pertinent part:


Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.   The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

(Emphasis added.)


AS 23.30.130(a) provides:


  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has issued, or before one year after the rejection of a claim, review a compensation case under the procedure described in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

(Emphasis added.)


The RBA's decision finding Employee entitled to reemployment benefits was issued on 23 January 1995.  Petitioners did not seek review of the decision until 1 March 1995.  We find we may not review the RBA decision under the authority of AS 23.30.041(d) because the review was not requested within 10 days after the decision was issued.  AS 23.30.041(d).


In Imhof v. Eagle River Refuse AWCB Decision No. 94-0330 (29 December 1994) we found that notwithstanding AS 23.30.041(d), we may review any aspect of a case under AS 23.30.130(a) if the statutorily listed conditions exist. (Id. at 6.)  It is not disputed that Employee still receives weekly compensation benefits under AS 23.30.190, so one year has not passed since his last payment of compensation.  


Petitioners allege that because Ms. Roth was unaware of Employee's truck driving experience and the rehabilitation efforts in connection with his 1985 workers' compensation claim, the RBA's decision was based on a mistake in a determination of fact.  We agree with Petitioners.  We find the RBA's decision finding Employee eligible for reemployment benefits was based on a mistake in the determination of a fact, i.e., that Employee had no previous workers' compensation claim for which rehabilitation services were provided, and that Employee worked only as a plasterer, painter and construction worker during the 10-year period before his 2 May 1994 injury.


In view of the mistake of fact and in accord with Imhof, we find we may review the RBA's decision under AS 23.30.130(a).


AS 23.30.041(f)(2) Bar to Benefits

AS 23.30.041(f) provides in pertinent part:


  An employee is not eligible for remployment [sic] benefits if


. . . .


  (2) the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury.


Under AS 23.30.041(d), cited above, we are to uphold the decision of the RBA unless abuse of discretion is shown.  Abuse of discretion means "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).


In reviewing the RBA's decision, we must also consider the presumption of compensability in AS 23.30.120.
  "When an injured employee raises the presumption, the burden shifts and the employer must produce substantial evidence to rebut the presumption.  If the employer produces substantial evidence, the presumption drops out and `the employee must prove all the elements of his case by a preponderance of the evidence. . . .'"  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).


It is not disputed that Employee is physically unable to return to work at his job at the time of his most recent injury, a construction laborer.  We find this fact is sufficient to raise the presumption of compensability.


The employer must produce substantial evidence to rebut the presumption.  The Alaska Supreme Court "has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). 
In Holzheimer v. Construction & Rigging, AWCB Decision No. 92-0063 (18 March 1992) at 8, we found that "merely providing rehabilitation services or paying money under an approved agreed settlement for the waiver of the right to claim rehabilitation services" does not constitute the substantial evidence of being previously rehabilitated which is necessary to rebut the presumption.


Petitioner could overcome the presumption by introducing evidence that an employee is ineligible, under AS 23.30.041(f)(2), to receive benefits.  Rehabilitation Specialist Sue Roth reported Employee had not been previously rehabilitated.  However, Petitioners assert this conclusion was based on incomplete and inaccurate information provided by Employee, and we have so found.  Therefore, we will review the evidence to determine if Employee was previously rehabilitated.  In Holzheimer at 6-7, we found that "rehabilitated" means "to prepare (the handicapped or disadvantaged) for useful employment by vocational counseling, training, etc."


  Although a vocational rehabilitation plan was prepared which would have returned Employee to work as a floral truck driver, Employee never agreed to or approved the plan and only part of the benefits provided for in the plan were actually provided.  Instead, Employee entered into a settlement agreement with Petitioners under which he received some assistance with locating prospective employers, as called for in Phase I of the plan.  Phase II of that rehabilitation plan, which called for Employee to receive on-the-job (OJT) training, and for the insurer to reimburse the OJT employer for the wages Employee was receive during the training period, was never implemented.


In their brief filed 30 May 1995 Petitioners asserted that "upon completion of his rehabilitation plan, Mr. O'Malley obtained employment as a delivery person for a paint company in Redwood City, California."  In an affidavit filed 16 June 1995 Employee averred he found the job at the paint company without the assistance of the rehabilitation professional, that the job lasted only one and one-half days, and that he worked as a painter, not a delivery truck driver.  Based on the information available, we find Employee never worked as a floral or delivery truck driver.


We have previously concluded that "the mere payment of money in an agreed settlement does not necessarily `prepare [an injured worker] for useful employment.'"   Holzheimer at 7.  We find that although Employee returned to work in an occupation which had similar or greater physical demands than Employee's job at the time of his 1985 injury (dump truck driving), he was not "previously rehabilitated" for the purposes on AS 23.30.041(f)(2).  We so find because Employee received only part of the services the vocational rehabilitation plan called for, because Employee never agreed to the plan and settled his claim for a lump sum payment and partial services which he never used, and because of our holding in Holzheimer.  


For the above stated reasons, we find Petitioners have failed to rebut the presumption of compensability.  Therefore we find Employee is not barred from receiving reemployment benefits by application of AS 23.30.041(f)(2).  Accordingly, we find it was not an abuse of discretion for the RBA to have found Employee was not previously rehabilitated.


Jobs Held Within 10 Years Before Injury

AS 23.30.041(e) provides in pertinent part:


  An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


. . . .


  (2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury . . . .


Employee was working as a truck driver when he was injured in August 1985.  The conclusions reached by Ms. Roth and the RBA, that Employee was eligible for reemployment benefits, were based in part on information furnished by Employee that he had worked only as a plasterer, painter, and construction worker during the 10-year period before his 2 May 1994 injury.  We find the RBA's eligibility determination was based on erroneous information furnished by Employee.  We find Employee's claim for reemployment benefits should be remanded to the RBA for a new eligibility determination in light of the information Employee concealed about his employment history.  


If Employee wishes to pursue his claim for reemployment benefits, he should submit the following to the RBA:  1) copies of his tax returns for the period 1985 through 1994; 2) the names of each of his employers between 1985 and 1994, the type of work he performed for each employer, and the duration of each period of employment; and 3) his sworn affidavit attesting to the accuracy and completeness of the list.  This information should be provided within 20 days after the date of this decision.  Employee should notify the RBA if he is unable to meet this deadline.


We leave it to the RBA's discretion to decide if this matter should be returned to a rehabilitation specialist for further evaluation.


ORDER

1.  Employee is not disqualified from receiving reemployment benefits by application of AS 23.30.041(f)(2).


2.  If Employee wishes to pursue his claim for reemployment benefits he shall submit to the Reemployment Benefits Administrator his tax returns, work history, and affidavit in accord with this decision.


3.  Employee's claim for reemployment benefits is remanded to the Reemployment Benefits Administrator for reconsideration of the eligibility determination.  The RBA may decide Employee's entitlement to reemployment benefits based on the evidence of record, or refer the issue to a rehabilitation specialist for further evaluation.


Dated at Juneau, Alaska this 7th day of July, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                 


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley          


Nancy J. Ridgley, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Martin J. O'Malley, employee / respondent; v. D.J.G. Development, employer; and Alaska National Insurance, insurer / petitioners; Case No. 9407224; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 7th day of July, 1995.

                             _________________________________


                   Susan N. Oldacres

SNO

�








    �Employee's eligibility was determined and services were commenced under AS 23.30.041 (1983) (effective 1 July 1982).


    �The microfilm record of Employee's 1985 claim shows that rehabilitation services provider Edy Hayes signed the plan on 2 July 1987, and Jean Sorset signed the plan on 15 July 1987 on behalf of Eagle Pacific Insurance.  Employee did not sign the plan in the space provided.


    �In 1988 AS 23.30.041 (1989) (effective 1 July 1988) was amended.  The changes were so substantial that a concise, meaningful comparison between this law and the prior law is not feasible due to changes in conception, terminology, eligibility criteria, time limits, etc.


    �AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."





