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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JINOUS MOVAFFAGH,



)








)




Employee,


)




  Respondent, 

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9424707

STATE OF ALASKA,



)

(Self-Insured), 



)
AWCB Decision No. 95-0183








)




Employer,


)
Filed with AWCB Anchorage




  Petitioner.

)
July 12, 1995

___________________________________)


We heard the employer's petition for reimbursement of an overpayment in Anchorage, Alaska on the written record.  Adjuster Patricia J. Wilson represents the employer.  The employee has not responded to the petition, and is apparently not represented.  The employer's March 20, 1995 petition was returned by our staff for lack of proof of service on other parties, including the employee. The employer re-filed its petition with proper proof of service on April 5, 1995.  On May 31, 1995, the employer filed its affidavit of readiness for hearing, requesting a hearing on the written record.  We sent the employee's hearing notice by certified mail, return receipt requested, which was delivered on June 30, 1995.  We closed the record July 11, 1995 when we next met after the time for filing pleadings expired.


ISSUE

Whether the employer may withhold 50 percent of the employee's unpaid installments to recoup an overpayment. 


EVIDENCE SUMMARY

The employee suffered an acute cervical strain in the course and scope of her employment on November 15, 1994, while assisting an Anchorage Pioneer's Home resident into bed.  She began treatment with Steven E. Ellis, D. C., on November 17, 1994.  (Dr. Ellis, November 17, 1994 Report).  


The employer's petition asserts the employee has been overpaid worker's compensation benefits.  The March 20, 1995 petition states in pertinent part:  


Employee was receiving TTD at rate of $329.86/week 11/17/94 - 2/25/95.  In early March, self-insured adjusters became aware employee working part-time as a dental hygienist on-call.  Employee did not notify adjusters of this employment and physician's reports did not indicate light or modified work release until report dated 3/9/95.  Employee's earnings as a dental hygienist 12/18/94 - 2/25/95 resulted in overpayment of benefits.  Benefits effective 12/18/95 were re-classified as temporary partial disability.  Employee's failure to report her weekly earning capacity of this ten week period resulted in overpayment to the employee of $2,003.62.  We request the Board's approval to withhold more than 20% of each unpaid installment of compensation as per Sec. 23.30.155(j).  We request the Board's approval to withhold 50% or $300.00, whichever is less from future installments of compensation.  Affidavit of the adjuster is attached.  


The employer's adjuster, Patricia J. Wilson, filed her affidavit on April 5, 1995.  Her affidavit provides, in pertinent part:  


Records of Harbor Adjustment Service demonstrate payments of temporary total disability to Jinous Movaffagh in the amount of $3,298.60 for the period 12/18/94 through 2/25/95.  Temporary partial disability owed during this same period was $1,294.98.  This resulted in an overpayment of $2,003.62.  


The employee received $329.86 per week in temporary total disability (TTD) benefits before she began working.  As the employee works "on call,"  her temporary partial disability (TPD) benefits fluctuate depending on the amount of work she gets called for.  


Dr. Ellis's November 17, 1994 and December 6, 1994 reports indicated the employee was not released for work, and estimated the length of the employee's disability to be eight to fourteen days.  Dr. Ellis's January 26, 1995 and March 9, 1995 reports indicated the employee was not released for work, and estimated the length of the employee's disability to be one month.  Dr. Ellis's May 8, 1995 report indicates the employee was released to modified work on "12/18/1995 [sic]."  There is no other estimates regarding the anticipated length of disability or anticipated date the employee may reach medical stability.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find, based on Ms. Wilson's affidavit, that the employee worked part-time as a dental hygienist while she received TTD benefits.  We find this income while receiving TTD benefits resulted in a $2,003.62 overpayment to the employee.  


Reimbursement of overpayment of benefits is authorized under AS 23.30.155(j), which states:


If an employer has made advance payments or overpayment of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.  


We consider the portion of §155(j) permitting withholding of up to 20 percent of future installments to be invocable at the insurer’s discretion.  There is no requirement that we first determine an overpayment amount or that we approve withholding of 20 percent or less.  Davenport v. K & L Distributors, Inc., AWCB Decision No. 92-0180 (July 22, 1992).  Board approval is only required where the employer seeks to recover an overpayment by withholding greater than 20 percent of an installment.  See generally, Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991);  Townsend v. United Parcel Service, AWCB Decision No. 91-0206 (August 3, 1991).  


In our review of numerous decisions regarding AS 23.30.155(j), we found detailed explanations of the circumstances where the Board approved an employer recouping an overpayment at the statutory 20 percent rate, and at a higher requested percentage rate.  In Green v. Kake Tribal Corp. at 1367, the supreme court held:  



Section 155(j) of the Workers' Compensation Act clearly envisions that the Board may under some circumstances approve the withholding of more than 20 percent of unpaid installments in order for an employer to recoup an overpayment.  At some point we may need to involve ourselves in the definition of those circumstances.  But where, as here, the worker stands to come out ahead even with 100 percent withholding, there is no reason to question the Board's judgment.

In Green, the employee received approximately a $40,000.00 overpayment.  It would have taken over 33 years for the employer to recoup the overpayment at the statutory rate, or six and one-half years if a 100 percent withholding were approved.  


Regarding a separate overpayment, in Green v. Kake Tribal Corp., AWCB decision No. 92-0137 (June 2, 1992), the employer's request for a 50 percent withholding was not approved.  The employer argued that a 20 percent withholding would take 20 years to recoup.  The employee argued he would experience financial hardship if the Board approved a 50 percent withholding.  The Board agreed and authorized a 20 percent withholding.    


Similarly, in Townsend at 9, the Board denied the employer's request to approve a 100 percent withholding.  In Townsend, the employer paid the employee's permanent partial impairment (PPI) benefits in a lump sum.  Later, when the employee became eligible for reemployment benefits, the employer claimed it had advanced PPI payments.  The Board found that allowing the employer to withhold 100 percent of the employee's reemployment benefits would create a hardship for the employee who remained unable to return to his occupation.  


In Decker v. Price/Northland J.V., AWCB Decision No. 93-0304 (November 24, 1993), a social security offset resulted in a $7,764.75 overpayment to the employee.  A 50 percent withholding would allow the employer to be repaid within two and one-half years, while a 20 percent withholding would take six and one-half years.  The Decker panel found the 50 percent withholding reasonable.


In Rogers v. Ketchikan Pulp Co., AWCB Decision No. 92-0276 (November 17, 1992), the employee altered his tax returns to reflect higher income, which in turn resulted in a higher TTD rate.  This, of course, resulted in an overpayment for which the employer sought to withhold 100 percent until the overpayments had been recovered.  The employee argued a 100 percent withholding would create a financial hardship.  The Rogers panel agreed with the employer that the employee should not be allowed to profit by furnishing false information, but expressed concern about the employee's children's well being.  The Rogers panel allowed the employer to withhold 40 percent of the employee's installments. 


In each of the above cases, the Board had adequate evidence in the record warranting approval of a withholding rate higher than the statutory rate.  We find no evidence in this case regarding the employee's ability to work at this time, or her financial situation.  As the employee's work schedule fluctuates, we find we are unable to calculate the length of time it will take the employer to recoup the employee's overpayment.  We note, however, the employer would recover the overpayment after approximately 30 weeks if the employee were receiving her full TTD amount, with 20 percent of her benefits withheld.  


We find the employer failed to provide adequate information or justification to support its proposed 50 percent recovery rate.  Accordingly, we deny and dismiss the employer's request to recover an overpayment in excess of the statutory 20 percent.  


ORDER

The employer may withhold up to 20 percent of the employee's unpaid installments.  The employer's petition to withhold more than 20 percent of the employee's installments is denied and dismissed.  
Dated at Anchorage, Alaska this 12th day of July, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ Marc D. Stemp            


Marc Stemp, Member



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jinous Movaffagh, employee/respondent; v. State of Alaska (Self-Insured), employer/petitioner; Case No. 9424707; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of July, 1995.

                             _________________________________

SNO                             Charles E. Davis, Clerk
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