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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM T. CAMPFIELD,


)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9223458

BOSLOUGH CONSTRUCTION,


)








)
AWCB Decision No. 95-0188




Employer,


)








)
Filed with AWCB Anchorage



and




)
July 19, 1995








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)



The  employee's claim for permanent partial impairment benefits was heard on February 14, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Patterson.  The employer and its insurer were represented by attorney Robert J. McLaughlin.  While the record originally closed at the conclusion of the hearing, we reopened it for further investigation and inquiry in a decision and order issued on March 8, 1995
.  The record closed a second time on June 20, 1995, the first time we were able to meet after completing our investigation and inquiry.


ISSUES

Whether the employee' injury caused a down gaze impairment equal to 100 percent loss of one eye.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The following facts are undisputed:


1.  The employee suffered a fracture of the left orbital floor in a work-related accident on October 22, 1992.  He underwent surgery and now has complaints of diplopis or double vision.


2. The employee was seen by Michael Gilbert, M.D., an ophthalmologist, on August 30, 1993 for a permanent partial impairment (PPI) rating under the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed. 1988) (Guides).  In his report, the doctor referred to Chapter 8 (The Visual Systems), Figure 3 (Percentage/loss of ocular motility of one eye in diplopia fields) of the Guides, and stated in part,  "Not ratable.  Diplopis was outside 30( required by AMA.  He does have reason for measurable diplopia and he does have measurable enophthalmos.  These are short of AMA ratable guidelines."


3.  The employee was seen by Loren E. Little, M.D., another ophthalmologist, on November 30, 1993 for another PPI rating.  The doctor determined the employee had diplopia on down gaze from 30( to 40(.   Because Figure 3 includes a shaded rectangle representing a 100 percent loss and  the circles representing 30( and 40( are shaded, the doctor concluded the employee suffered 100 percent loss of one eye on down gaze.


4.  Since there was a PPI rating dispute between Drs. Gilbert and Lewis, we selected Mark M. Lewis, M.D., an ophthalmologist, to provide a third PPI rating as provided for under AS 23.30.095(k).  In his report, Dr. Lewis stated, "Diplopia on down gaze at 35 and 40 degrees would . . . barely fall into the 30% category."  The doctor's final comment was, "I do not agree with Dr. Little's interpretation of the diagram [Figure 3] since I interpret the shaded circles below the 20% line to merely be a graphical shading, rather than a shading equivalent to the center 20 degrees which is obviously discussed in the Guidelines." 


In the findings of fact and conclusions of law portion of our March 8, 1995 decision and order, we stated:




Because of the conflicting medical interpretations offered by Drs. Little and Lewis regarding Figure 3 of Chapter 8 of the Guides, and our lack of expertise in this complex medical  area, we find further investigation and inquiry are necessary to ascertain the rights of the parties under AS 23.30.135(a).  In this endeavor, we shall seek the assistance of the American Medical Association to advise us as to how to interpret Figure 3 in Chapter 8 of the Guides.  Therefore, we direct prehearing officer Douglas Gerke to ascertain the appropriate person in the American Medical Association to consider our inquiry.  When this person is chosen, a copy of this decision and order shall be furnished to him or her.  In addition to responding to our specific inquiry, we ask the person chosen to include supporting evidence that might aid us in our investigation.  The record is reopened while this investigation is underway.


The American Medical Association designated Arthur H. Keeney, M.D., D.Sc., Distinguished Professor of Ophthalmology, Dean Emeritus, School of Medicine, University of Louisville, Louisville, Kentucky to respond to our inquiry.  In a his report dated May 4, 1995 (filed on May 15, 1995), Dr. Keeney reported that his relationship with  The Visual System of the Guides has been through chairing the committee which revised the second edition, by authoring the revised third edition, and by being a consultant on the fourth edition.
  Dr. Keeney gave the following explanation:



In Figure 3, the shaded areas within the circle at 10( and at 20( equate with 100% loss of ocular motility.  As an illustration, the shading is diagramed in a rectangle appearing below and to the left of the figure.  Such shading does not indicate 100% loss at 30( or at 40( from central fixation where the areas enclosed by concentric circles indicate the corresponding loss of binocularity at the indicated distances from fixation.  Thus, between 20( and 30( from central fixation, the presence of diplopia equates with a 50% loss of ocular motility, and the presence of diplopia between 30( and 40( from central fixation indicates only a 30% loss of ocular mobility.  Beyond 40(, no impairment rating is awarded because this is beyond the usual range of ocular rotations.  In general, most individuals reach points of 30( and 40( from fixation by turning their face or their heads and do not turn the eyes to such an extent.  




This discussion is consonant with the testimony of record as indicated by Mark M. Lewis, M.D., ophthalmologist, who provided a second, independent, medical evaluation under date of September 20, 1994.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.190 states:



   (a)  In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular  body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.




(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


 AS 23.30.120(a) provides in pertinent part:  "In a proceeding  for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981), the Alaska Supreme Court held the employee must establish a preliminary link to raise the presumption.   


Once the presumption attaches, the employer must come forward with substantial evidence that rebutts it.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 757 (Alaska 1980).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  


If the employer produces substantial evidence which rebuts the presumption, it drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


We find Dr. Little's report and testimony raises the presumption that the employee's injury caused a down gaze impairment equal to 100 percent loss of one eye.  Relying on the findings of Drs. Gilbert and Lewis that the employee's injury did not cause a down gaze impairment equal to 100 percent loss of one eye, we find the presumption has been overcome by substantial evidence.  


Having determined that the presumption has been overcome by substantial evidence, it drops out, and the employee must prove all elements of his claim by a preponderance of the evidence.  We have considered all of the doctors' views on this matter, and find that the employee has not carried his burden of proof in this regard.  In addition to weighing the findings of Drs. Gilbert, Little, and Lewis, we rely heavily on Dr. Keeney's explanation of how Figure 3 was meant to be interpreted.  Dr. Keeney has had a close association over the years with The Vision System chapter of the Guides in its various forms, and we are persuaded by his views.  Based on the medical opinions of Drs. Gilbert, Lewis and Keeney, we find the employee's injury did not cause a down gaze impairment equal to 100 percent loss of one eye under the Guides.  Consequently, the employee's claim must be denied and dismissed.


ORDER

The employee's claim for permanent partial impairment benefits based on a down gaze impairment of a 100 percent loss of one eye is denied and dismissed. 


Dated at Anchorage, Alaska this 19th day of July, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Darrell F. Smith            


Darrell F. Smith, Member



 /s/ Florence S. Rooney          


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William T. Campfield, employee / applicant; v. Boslough Construction, employer; and Alaska National Insurance Co., insurer / defendants; Case No.9223458; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of July, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �Campfield v. Boslough Construction, AWCB Decision No. 95-0066 (March 8, 1995).  The facts as set forth in that interlocutory decision and order are incorporated into this decision and order by reference.  For a thorough understanding of the facts in this case, the March 8, 1995 decision and order must be consulted.  


     �It is undisputed that Figure 3 and the text explaining it in Chapter 8 (The Visual System) of the third edition of the Guides  have not been altered or modified in either the third edition revised or the fourth edition.





