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TIMOTHY P. KOSEDNAR,


)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9501749

NORTHERN GRAINS, INC.,


)








)
AWCB Decision No. 95-0189




Employer,


)








)
Filed with AWCB Anchorage



and




)
July 20, 1995








)

STATE FARM INSURANCE CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



In accordance with the parties' agreement at a June 29, 1995 pre-hearing conference, their dispute about the need for a second independent medical evaluation (SIME) was heard at Anchorage, Alaska on July 12, 1995.  Employee was present and represented himself.  Defendants were represented by attorney Rhonda Reinhold.  The record was complete and the issue ready for decision at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee injured his back in the course and scope of his employment on January 25, 1995.  Employee sought treatment from Robin Robbins, D.C.


Defendants assigned Lois Dale, a rehabilitation specialist,  to provide medical management.  She arranged for Kris Hirata, M.D., a specialist in physical medicine and rehabilitation, to examine Employee on February 21, 1995.  Dr. Hirata recommended further diagnostic tests, physical therapy, and medication.  Dr. Hirata stated:  "The patient should remain off work until he sees me in four weeks.  If conservative treatment does not seem to be improving the patient's symptoms, and the MRI is positive for a herniated disc, we will obtain a surgical opinion and possibly an EMG to further evaluate his condition."  (February 21, 1995 Hirata Report.)


The MRI report of February 24, 1995 was read as showing:  "Moderate herniated nucleus pulposus on the left at L4-5 with a free fragment."


In his March 3, 1995 report, Dr. Robbins referred Employee to "Dr. Newman."  Dr. Robbins later wrote to Defendants, and stated he referred Employee to Richard Newman, D.C., for treatment and therapy.  (March 6, 1995 Robbins letter.)  


Dale testified Employee was resistant to physical therapy.  Employee did not dispute this testimony.  Dale testified that, out of concern for Employee's medical care, she discussed with Defendants' adjuster having Employee seen by Mary DeMers, D.O.  She believed it was better to have Employee see Dr. DeMers rather than returning to Dr. Hirata.  She thought Dr. DeMers could better explain the need for physical therapy.  Dale was aware of the AS 23.30.095(e) limitation that an employer-requested examination is presumed reasonable at 60-day intervals.  She testified she and the adjuster believed another examination sooner than 60-days was reasonable because of the special circumstances.  She explained the 60-day limitation to Employee, and got his oral agreement to see Dr. DeMers.


Employee saw Dr. DeMers on March 17, 1995.  Dr. DeMers reported Employee was more agreeable to physical therapy now that he was feeling better.  De. DeMers agreed with Dr. Hirata that conservative therapy was the appropriate treatment.  She believed there was a good chance of complete recovery in the next three months.  She also stated:  "As far as chiropractic therapy, I would give him two more weeks and then evaluate benefits of the different modalities with him."


On March 18, 1995 Dr. Newman reported he was "pursuing a well-defined trial period of between two and three weeks to evaluate [the specialized corrections he was providing]."  On April 22, 1995, Dr. Newman reported Employee had exceeded expected improvement.  He recommended starting physical therapy, and perhaps a repeat MRI in two to three weeks.


Employee attended physical therapy five times between May 4, 1995 and June 6, 1995.  On June 5, 1995, Dr. Newman reported Employee had "superb improvement continuing . . . virtually complete pain and limitation relief, with neurological symptoms . . . apparently resolving as well."  Dr. Newman reported the repeat MRI demonstrated persistent disc protrusion at L-4.  


Employee was attempting to set-up a bicycle repair business. In reviewing a job analysis prepared for Employee to work at bicycle repair, Dr. Newman stated he approved Employee performing this work so long as he did not do it for more than three hours continuously with a one-hour rest period thereafter.  At the same time, Dr. Newman sent Defendants a separate note saying Employee would be medically stable in five to eight months.  


Because Dr. Newman was recommending continued conservative care, Defendants decided to get another opinion regarding the appropriateness of surgery.  They arranged for Employee to be seen by Michael Newman, M.D.  Defendants did not obtain Employee's written consent to be examined by Dr. Michael Newman.  Employee testified he was not aware he had a right to refuse seeing this doctor.  In addition, he believed the examination was only for the issue of whether surgery was needed.


Dr. Michael Newman saw Employee on June 22, 1995.  In his June 22, 1995 report, he indicated Employee had a resolving herniated nucleus pulposus.  He said further treatment was not required, and he was not a surgical candidate.  Dr. Michael Newman also said:  


I would say that although he is medically stable now he could become unstable again without much warning or provocation.  He certainly could return to his previous employment and I would release him for any thing except most strenuous manual labor. . . .  He has certainly maxed out on any possible benefit from chiropractic treatment.

Based on Dr. Michael Newman's report, Defendants terminated Employee's time loss benefits.  


Employee filed his claim, and a pre-hearing conference was held.  At the pre-hearing conference Defendants raised the issue of whether a SIME was required under AS 23.30.095(k).  Employee protested the examination, contending Dr. Michael Newman's opinion should not be considered for purposes of the SIME because Defendants changed examining physicians more often than the statute allowed.


Defendants contend Dr. Michael Newman's report should be considered for purposes of a SIME examination.  They contend they did not violate the spirit of the law since the examination by Dr. DeMers was to help Employee get the best medical treatment; it was not for an independent medical evaluation.  They assert they were not doctor shopping.  Defendants contend Dr. Hirata suggested surgery might be required, and that a surgeon should examine Employee.  Defendants contend it is not necessary for Dr. Hirata to refer Employee to a particular surgeon; Defendants could select one to perform the examination recommended by Dr. Hirata.  Finally, Defendants contend that under AS 23.30.095(e) they are allowed to have Employee examined by four physicians without his consent.    


FINDINGS OF FACT AND CONCLUSIONS OF LAW

After its amendment in 1988 AS 23.30.095(e) now provides in pertinent part:



The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice . . . .  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physician. . . . . 


A companion provision similarly restricts an employee's right to change physicians without the employer's consent.
  On May 23 1988, the Department of Labor submitted its Enrolled Bill Report on CCS SB 322 in which it analyzed the effects of the bill.  The report states the changes to AS 23.30.095(a) and (e) would "[l]imit injured worker and employer change in treating physician or independent medical evaluator to only one without each other's written consent."  The House Judiciary Committee's "Sectional Analysis" of HCS CCS SB 322, dated April 6, 1988, discussed the effect of subsection 95(a) stating:


This section adds language that clarifies when the employee can seek medical treatment and limits the employee to no more than one change in choice of attending physician without the written consent of the employer . . . .  Its purpose is to prevent the abuse of frequent physician changes, with its resultant costly over treatment, by those seeking opinions to support their claims.


The legislative specifically stated that the Alaska Workers' Compensation Act (Act) should be interpreted so as "to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30."  Ch 79, §1, SLA 1988.


We have previously ruled that when an employee changes attending physicians without first notifying the employer as required by AS 23.30.095(a), the change violates subsection 95(a).  As a consequence, the dispute in opinions between the employee's second attending physician and the defendants' medical evaluator did not qualify as a dispute between the two physicians so as to require an examination under subsection 95(k). Coffin v. Alaska Airlines, AWCB Decision No. 95-0127  (May 12, 1995).


In Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 9111903  at 8 (December 22, 1994), we concluded: "[W]hen the employee changes physicians more than once without the employer's approval, the employer is not responsible for payment of medical and related benefits resulting from treatment by the employee's third and subsequent choice of physicians."  


Defendants do not dispute that Dr. Hirata was their first independent medical evaluator.  Nor do they dispute that they exercised their right to make one change in medical evaluators when Employee was seen by Dr. DeMers at their request.  The issue is whether the examination by Dr. Michael Newman was in accordance with AS 23.30.095(e).


We have not previously considered the employee's motive in changing attending physicians without notice or consent of the employer.  We find the Act does not permit us to consider motive, intent, or the eventual outcome from an employee's change of physician.
   We must interpret the Act in a manner that is fair.  We conclude it would be unfair to consider the employer's motive for changing physicians when we do not consider the employee's motive for changing attending physicians.  Therefore, even if Defendants changed physicians in an effort to assure the best medical advice for Employee, that is not a factor we can consider in determining whether Defendants violated AS 23.30.095(e), and whether a SIME is required under AS 23.30.095(k).


Defendants argued Dr. Hirata referred Employee to a surgeon and, therefore, the change to Dr. Michael Newman was by referral.  Based on the particular facts, we disagree. 


In Smythe the employee's first attending physician stated he should see an orthopedic physician, but did not specify a specific physician.  We found the suggestion of a type of physician, without a specific referral, did not satisfy the requirements of subsection 95(a). In this case, Dr. Hirata stated Employee was to return to see her for further evaluation in four weeks.  Dr. Hirata stated that after further treatment, time and diagnostic studies, if Employee had not improved, "we will obtain a surgical opinion." 


We find Dr. Hirata was not making a recommendation for a surgical opinion at the time of her examination.  Furthermore, before the four weeks had expired, Employee was feeling better as evidenced by Dr. DeMers' report.  Presumably, Dr. Hirata would not have found a referral for a surgical opinion to be necessary.  Also, Dr. Hirata could have referred Employee to either a neurologist or an  orthopedic specialist for an opinion on the need for surgery.  We find Dr. Hirata did not refer Employee for a surgical opinion. We conclude the examination by Dr. Michael Newman was not by referral from Dr. Hirata.


Finally, we consider Defendants' argument that AS 23.30.095(e) allows them four medical evaluations without Employee's consent.  Defendants base this argument upon the legislature's use of the phrase "physician or surgeon" in AS 23.30.095(e), as opposed to the use of only the word "physician" in AS 23.30.095(a) to limit an employee's change without the employer's consent.    For example, subsection 95(e) says:  "The employee shall . . . submit to an examination by a physician or surgeon of the employer's choice. . . .  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee."  In contrast, subsection 95(a) says:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer."

     Reviewing all of subsection 95(e) demonstrates the legislature's inconsistent use of terminology.  For example, it also states:  "Referral to a specialist by the employer's physician is not considered a change in physicians."  Assuming Defendants' argument is correct, does this mean a referral by the employer's surgeon is a change in physicians?  Later, in subsection 95(e) it states:  "Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination."  Under Defendants' argument does this mean the employee has to submit to additional diagnostic testing if examined by a surgeon?


Reviewing subsection 95(e) in its pre-1988 amendment form, we find the statute used the phrase "physician or surgeon."  In amending it in 1988, the legislature did not change the previously enacted text.  However, given the expressed legislative intent, we find the failure to delete "or surgeon" in amending subsection 95(e) was not meant to give an employer the opportunity for four medical evaluators (two by "physicians"
 and two by "surgeons") without Employee's consent. It would be unfair, as well as costly, to give employer four medical evaluations, while an employee can have only two different attending physicians without employer's consent.


Therefore, we conclude Defendants' change to Dr. Michael Newman without Employee's written consent was not in accordance with AS 23.30.095(e).  Because we find the change was unauthorized, we find Dr. Michael Newman opinion is not Defendants' "independent medical evaluation" for purposes of AS 23.30.095(k).  Accordingly, we find there is no dispute requiring a SIME under subsection 95(k).  Employee's claim may proceed to hearing without an SIME at this time. 


If Employee is ready for a hearing on his claim for time loss benefits, he must file an Affidavit of Readiness to Proceed in accordance with AS 23.30.110(c).  Employee may contact a workers' compensation officer to obtain an affidavit form and further instructions if necessary.


ORDER

Defendants' change to Dr. Michael Newman was not in accordance with AS 23.30.095(e), and his report is not considered for purposes of determining whether a dispute exists which requires an examination under AS 23.30.095(k).  Employee's claim may proceed to hearing at this time without an examination under AS 23.30.095(k).


Dated at Anchorage, Alaska this 20th day of July, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ Marc Stemp                


Marc Stemp, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member
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     �At the hearing, Employee requested that Dr. Michael Newman's report be excluded from the evidence considered by the Board at the hearing on his claim for time loss benefits because Defendants violated subsection 95(e) by changing physicians without his written consent.  See Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995).  Defendants objected because this was not an issue listed on the pre-hearing conference summary.  The chairman ruled that the Board would not decide the request at this time but, if necessary, the Board would rule on Employee's request at the time of the hearing on the merits of his claim.     


     �AS 23.30.095(a) provides:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not consider a change in physicians."  This provision was added to the Alaska Workers' Compensation Act in 1988.  Ch 79, §13, SLA 1988.  


     �We note that in Smythe the employee's persistence in seeking medical care eventually led him to a surgeon who performed surgery which permitted him to return to work at his job at the time of injury.  Other physicians had recommended against surgery.  Despite the apparent excellent result from changing attending physicians, we nonetheless denied the employee's request that the employer pay the surgeon's charges.


     �Rather than changing physicians in attempt to influence Employee's medical care, Defendants had a remedy under AS 23.30.095(d) if they believed Employee was unreasonably refusing to submit to physical therapy.  An employer must be careful in seeking to influence an employee's selection of an authorized physician, even if from the purest motives, as it may commit a misdemeanor by violating AS 23.30.095(i).


     �Under AS 23.30.265(24) "physician" is defined as "includes doctors of medicine, surgeons . . . ."


 





