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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY L. HOLMES,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9309243

CAST & CREW PAYROLL,


)








)
AWCB Decision No. 95-0190




Employer,


)








)
Filed with AWCB Anchorage



and




)
July 20, 1995








)

CNA,






)








)




Insurer,


)




  Defendants.

)

___________________________________)



We heard Employee's application for reemployment benefits at Anchorage, Alaska on June 21, 1995.  Attorney Michael J. Jensen represented Employee.  Attorney Constance E. Livsey represented Employer.  The record closed on June 21, 1995. 


ISSUES

1. Whether Employee received the reemployment benefits administrator's (RBA) notification of eligibility for benefits.


2.   Whether Employee forfeited benefits for failure to give written notice to Employer of his selection of a rehabilitation specialist.


3. Whether Employee is entitled to attorney's fees and legal costs. 


SUMMARY OF THE EVIDENCE AND ARGUMENTS 


On May 14, 1993, Employee injured his left forearm while working for Employer.  On May 20, 1993, Robert E. Gieringer, M.D., performed a left distal biceps tendon repair.  On February 14, 1994, Dr. Gieringer rated his condition at 7% to the whole person.


Employee timely requested reemployment benefits.  On March 8, 1994, reemployment specialist Steven Coley found Employee eligible for  reemployment benefits. 


On April 28, 1994, RBA designee, Mickey Andrew, sent Employee a letter notifying him of his eligibility for benefits.  The letter stated, in part:



If you wish to receive reemployment benefits, please choose a rehabilitation specialist from the attached list.  Whether or not you want to receive reemployment benefits, please complete the attached forms, with identical information.  Return one copy to me and the other copy to your employer/insurer.  Your response must be received in our office within ten days after you receive this letter.  A late response may result in a change in your eligibility status. 



AS 23.30.041 (g) states in part: 



"Within 10 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan...."

(Emphasis in original).

The letter was sent by regular mail to Employee's post office box in Valdez. The last two digits of the ZIP code were transposed.


Employee testified he does not recall receiving the letter.  Employee's wife, Terry Holmes, testified she and Employee would go to the post office at least once a day.  She also testified they would immediately photocopy all correspondence regarding his workers' compensation claim.


Employer had paid permanent impairment benefits every two weeks.  On June 20, 1994, Employer paid Employee the remainder of his permanent impairment benefits in a lump-sum.  On June 21, 1994, Employer mailed Employee a compensation report reflecting payment of the lump sum.  Under the "remarks" section the compensation report stated: "Mr. Holmes has not selected a re-employment counselor."


Employee also does not recall receiving the compensation report.  Ms. Holmes testified telephonically from their home in Valdez.  Before a two-hour break in the hearing, Employer asked Ms. Holmes to search their records for the compensation report.  When she resumed testifying, Ms. Holmes reported she could not find the compensation report.


RBA designee, Mickey Andrew, testified on behalf of Employer.  Ms. Andrew handles 98% of the applications for reemployment benefits.  She stated her computer files contain the following entry dated May 2, 1994: "Employee CALLED W/ QUESTIONS, SENT RS RESUMES."  Ms. Andrew explained the entry meant: "Employee called with questions, sent rehabilitation specialist resumes." 


Ms. Andrew testified she does not recall receiving a telephone call from Employee on that date.  She testified she customarily retrieves the file on her computer screen when she receives a phone call from an employee.  Employee's file indicates he was found eligible for reemployment benefits on April 28, 1994.  Ms. Andrew customarily makes entries of this sort while talking to the employee.


Employer controverted Employee's claim on January 23, 1995. The controversion notice stated all benefits are controverted because "treatment of 1/09/95 is felt to be related to a new injury -- "claim denied".  Employer lifted the controversion at the April 17, 1995 prehearing.


Employee maintains he is entitled to reemployment benefits, including AS 23.30.041(k) benefits, retroactive to February 19, 1994, the date he requested reemployment benefits.  He contends he did not receive the eligibility notice.  He argues had he received the notice he would have selected a rehabilitation specialist, and the reemployment process would have gone forward.


Employer maintains it is not liable for Employee's reemployment benefits. Employer contends Employee received the notice. Employer argues since he did not respond, he waived his right to reemployment.


Employee asks for an award of all attorney fees based on a controversion of the entire claim.  Employer characterizes the controversion as relating only to medical treatment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Did Employee receive the RBA's notification of eligibility for benefits? 


Employee testified he does not recall receiving the RBA's letter.  However, a finding that Employee did not, in fact, receive the correspondence would  totally contradict the testimony of Ms. Andrew.   Ms. Andrew's computer entry indicates Employee called her four days after she sent him the notice.  Four days is a reasonable time for a letter to reach Valdez from Anchorage.  We find highly unlikely Employee would have called Ms. Andrew during that period unless he was responding to her letter.  The fact she sent him rehabilitation specialists' resumes strongly suggests the subject matter of their conversation was the letter.


Ms. Andrew's testified that she customarily makes entries while conversing with employees gives us little reason to doubt the accuracy of the computer entries.  Moreover, Ms. Andrew is not motivated to falsify or misrepresent her records. 


Employee's wife testified they regularly checked their mail and made copies of workers' compensation correspondence.  She also testified she could not locate a copy of the compensation report.  The compensation report was correctly addressed.


A letter properly addressed, stamped and mailed is presumed to have been duly delivered to the addressee. McCormick's Handbook on the Law of Evidence, § 343, (Edward Clearly et. al., 2d ed. 1977).  Employee adduced no credible evidence to rebut this presumption.  We must therefore conclude Employee received the compensation report.  Ms. Holmes' failure to find a copy of the  compensation report negates the value of her testimony.


Based on the foregoing, we find Employee received the RBA's notification of eligibility for benefits no later than May 2, 1994.  


2.   Did Employee forfeit benefits for failure to give written notice to Employer of his selection of a rehabilitation specialist?

AS 23.30.041(g) provides in part:  



Within 10 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan.


AS 23.30.041(g) does not expressly state what happens if an employee fails to select a specialist. We have not adopted  regulations to implement this section. In interpreting  statutes, we look to "the language of the statute construed in light of the purpose of its enactment." Yahara v. Construction and Rigging Inc., 851 P.2d 69, 72  (quoting J&L Diversified Enter. v. Municipality of Anchorage, 736 P.2d 349, 351 (Alaska 1987)).  We must "neither modify nor extend a statute if its language is unambiguous and expresses the legislature's intent, and if its legislative history reveals no ambiguity." Yahara, 851 P.2d at 72, (citing Alaska Public Employees Ass'n v. City of Fairbanks, 753 P.2d 725, 727 (Alaska 1988)).


Looking to legislative intent, it is clear that one of the primary goals in revising the vocational rehabilitation system was to control the costs of rehabilitation.  This was accomplished by a number of measures, including making reemployment training voluntary.  


The House Judiciary Committee sectional analysis for SB 322, April 6, 1988, describes the major legislative purposes behind amending the vocational rehabilitation provisions in AS 23.30.041. Section 10 of the analysis reads in part:



1) Under this section the system is no longer mandatory.  Thus, an employee who is eligible for rehabilitation benefits may elect whether or not to receive them.  If he/she opts for rehabilitation, the employer is obliged to provide rehabilitation benefits.  The purpose of this change is to reduce the use of rehabilitation services for people most likely to benefit from those persons who truly desire and need them.



2)
Under this section an employee who opts  for rehabilitation may, in the first instance, select the rehabilitation specialist who will help the employee develop and implement a reemployment plan.  The purpose of this change is to encourage employees to cooperate fully in their own rehabilitation and to minimize disputes that result under the present system because employees often distrust specialists chosen by the employer. On the other hand, to prevent selection of unqualified or biased specialists, the administrator may select the specialist from a list of qualified specialists if the employer objects to the employee's selection.



3)
This section establishes short but adequate time lines for each step in the rehabilitation process.  Although the current law purportedly requires early evaluations, because it also establishes permanent disability, a status normally determined after the healing period, as an eligibility requirement, early rehabilitation referral has been discouraged.  The purpose of this change is to encourage early rehabilitation intervention based on the conclusions of all known rehabilitation studies that early rehabilitation is much more likely to result in return to work than later efforts. . . .



The overall goal of these changes is to promote a prompter, more efficient, more cost-effective, successful, and less litigated rehabilitation system.

See also, An Act Relating to Workers' Compensation, and Providing for an Effective Date: Hearings on SB 322 before the House Judiciary Comm., 15th State Leg.  (April 16, 1988) (statement of Committee Chairperson John Sund that the revisions to the vocational rehabilitation system attempted to remedy the problems of the Act by making the system voluntary).


This legislative intent is reflected in various other changes to the Act which places the burden on the employee to initiate or continue the rehabilitation process.  For example, AS 23.30.041(c) provides that an employee or employer may request an eligibility evaluation for reemployment benefits.  If the RBA finds the employee is eligible, under AS 23.30.041(e) the employee must then make a written request for benefits.


The 1988 amendments also provide for other time limits which may result in forfeiture of benefits.  Under AS 23.30.041(c), employees have 90 days to request an eligibility evaluation.  Under AS 23.30.041(d), they must seek a review of a determination of eligibility within ten days.


We therefore conclude that the legislature intended AS 23.30.041(d) to require an employee who desires to proceed with the reemployment process to give written notice to the employer of the selection of a rehabilitation specialist within ten days of notification of eligibility.  We also conclude the legislature intended total forfeiture of reemployment rights to result from a failure to timely respond.


Employee relies on  Low v. Phoenix Seafoods, Inc., AWCB Decision No. 94-0075 (March 30, 1994) for the proposition that failure to timely respond does not result in a permanent extinguishment of reemployment benefits.  However, Low is distinguishable on its facts.  The panel in Low found the notification letter did not inform the employee of the consequences of failing to respond. Id. at 7.  The panel also found the employer and RBA acted ambiguously in terminating reemployment benefits.  Id. at 2. Thus, a crucial factual issue in Low was whether the employee was clearly informed of his eligibility and the consequences of failing to respond. 


Since the Low decision, the RBA has revised the notification letter.  We find the letter clearly informed Employee of his statutory obligations.  We also find Employer acted properly and consistently after Employee failed to respond.  We find significant Employee's failure to act after he received a lump-sum payment and a compensation report stating he had not selected a rehabilitation specialist. 


Having found Employee received the notification letter, we find no excuse for his failure to select a rehabilitation specialist for over 11 months.  We thus find Employee's failure to respond as required by 23.30.041(g) results in forfeiture of all reemployment benefits. See Fields v. Doyon Drilling, AWCB Decision No. 94-0152, (June 24, 1994). (Unexcused failure to respond to notice for seven months results in forfeiture of reemployment benefits).  Employee's claim  for reemployment benefits is therefore denied.


3.  Attorney's fees and legal costs. 


AS 23.30.145(a) provides in part:



Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. 


AS 23.30.145(b) further provides: 



If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We award no compensation for reemployment benenfits.  The record is not clear whether Employee received medical benefits or other compensation as a result of the lifting of the January 23, 1995 controversion. Furthermore, the affidavit of attorney's fees and costs filed by Employee does not allocate work related to the lifting of the controversion. Therefore, we cannot determine whether Employee is entitled to attorney's fees under AS 23.30.145(a) or (b). 


We therefore retain jurisdiction to give the parties an opportunity to reach an agreement regarding  attorney's fees and costs related to the January 23, 1995 controversion. Either party may request a hearing by filing an affidavit of readiness for hearing if they are unable to reach an agreement.


Finally, Employer objects to an award of attorney's fees for Mr. Jensen based on a billing rate of $175.00 per hour.   In the past, we awarded Mr. Jensen $175.00 per hour based in part on his years of experience in representing workers' compensation claimants. Smith v. Cal Worthington Ford, AWCB Decision No. 94-0326; (December 22, 1994).  We see no reason to depart from that schedule.


ORDER

1.  Employee's claim for reemployment benefits is denied and dismissed.


2. We retain jurisdiction to determine the amount of attorney's fees and costs to be awarded to Employee related to the lifting of the January 23, 1995 controversion.


Dated at Anchorage, Alaska this 20th day of July 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan              


Tim MacMillan,



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member



 /s/ C Russell Lewis            


Russell Lewis, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary L. Holmes, employee / applicant; v. Cast & Crew Payroll, employer; and CNA, insurer / defendants; Case No.9309243; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of July, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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