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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GLENN A. SMITH,



)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No.
8310867

HARRISON WESTERN CONST./JV, 

)



8607584

 (NEWBERY ALASKA, INC.),


)




Employer,


)
AWCB Decision No. 95-0194








)



and




)
Filed with AWCB Anchorage








)
July 26, 1995

ALASKA PACIFIC ASSURANCE COMPANY,
)

 (CIGNA/INA/ALPAC COMPANIES),

)




Insurer,


)




 Petitioners,

)








)



and




)








)

COMMONWEALTH ELECTRIC COMPANY,
)




Employer,


)








)



and




)








)

INDUSTRIAL INDEMNITY COMPANY,

)




Insurer,


)




  Defendants.

)

___________________________________)



Petitioner's request to dismiss the employee's claim to interpret a Compromise and Release Agreement as only a partial settlement was heard at Anchorage, Alaska on July 12, 1995.  The employee was present and represented by attorney Charles Coe.  Attorney Frank Koziol represented the petitioners.  Attorney Elise Rose represented Commonwealth Electric Company and Industrial Indemnity Company.  Rose attended the hearing only to monitor the proceedings and testify as a witness, as her clients were not parties to the petition for dismissal.  Attorney Mark Figura represented Ms. Rose personally, during her testimony.   The record closed at the conclusion of the hearing.


ISSUE

Whether the employee waived compensation and benefits for a neck injury in the October 2, 1986 Compromise and Release Agreement. 


SUMMARY OF THE EVIDENCE


The employee was injured on May 27, 1983 while working for Harrison Western Const./JV (Newbery Alaska, Inc.).  The injury was accepted as compensable, and benefits were paid for a period of time.  The employee returned to work approximately six months later.  


The employee worked for Commonwealth Electric Company (Commonwealth) from November 1984 to January 20, 1986.  In early 1986, he alleged that working for Commonwealth either caused an injury or aggravated his 1983 injury.  He was disabled again.  A dispute arose about the benefits due and who was responsible for the benefits.  In 1986 the employee entered into two separate agreed settlements; one with Commonwealth and one with the employer.  The employee was represented by an attorney at the time of the settlements, but not by his present attorney.  


The terms of settlement between the employee and the employer are currently in dispute. The settlement with Commonwealth resolved past benefits, but preserved the employee's right to claim future benefits.  We approved both settlements on October 2, 1986, and sent the employee notice of the approval on that date.


Employee received benefits from Commonwealth for a period of time after the settlement.  Commonwealth now contends Employee's aggravation from its employment has resolved, and has denied further benefits to the employee.  


The employee contends he is permanently and totally disabled.  He has filed claims against Commonwealth on September 17, 1987 and again on April 18, 1989.  His claims against Commonwealth are not before us at this time.  On April 18, 1989, he also filed a claim for permanent total disability benefits from the employer.  


The employer contends the employee's claim is barred by the agreed settlement.  In two prior decisions in this case the previous panels refused to set aside the agreed settlement on the basis of mistake of fact, fraud, or misrepresentation.  Smith v. Commonwealth,(Smith I) AWCB Decision No. 94-0141 (June 16, 1994); Smith v. Commonwealth, (Smith II) AWCB Decision No. 95-0074 (March 16, 1995).  


In the hearing leading to  Smith II, the employee argued the settlement covered only a portion of his claim, and benefits relating to his neck injury were not waived by the agreement.  Because the employer was not prepared to respond to the contract interpretation argument, the previous panel ruled they would not address the issue at that time.


At the July 12, 1995 hearing, the parties argued the contract interpretation issue.  The employee argued the settlement referred to the employee's "back" injury.  The employee argues his neck injury was not included in this settlement on his "back" injury.  Because the employee only waived benefits for his "back" injury and not his neck, the employee argues the agreement does not preclude him from receiving benefits for his neck. 


The employee points to his Application for Adjustment of Claim (Application) in this case dated February 2, 1986 to support his argument.  The employee's application describes his injury as: "breaking my back in 3 places, breaking sturnum and tearing rotation [sic] cuff in my right shoulder, I just recently learned that I have developed traumatic and degenerative osteoarthritis of spine, right shoulder and hips."  The employee argues since the application says nothing regarding the neck, the neck could not be a part of the settlement agreement in this claim.  


The employee filed another application against another employer on April 29, 1986.  This application specifically states the employee suffers cervical pain.  The employee argues that specifying the neck pain in the second application, indicates the employee did not intend to include the neck injury in the first application against the employer. 


The employee testified that at the time he signed the agreement, he believed the settlement did not include his neck injury.  He further testified he had been having neck problems since 1983.  At the time of the 1986 agreement, his neck problems had gotten progressively worse.  


The employer argues the settlement agreement was a full release of all the employee's claims, including but not limited to problems to the employee's neck, middle and lower back, shoulder and hip.  The employer argues the agreement clearly states it was a release of all the employee's claims.


The language of the agreement includes: "[P]ayment is made in compromise of all Workers' Compensation Benefits which might be due under the Alaska Workers' Compensation Act resulting from the injuries sustained by the applicant as reflected by the attached medical records and medical records previously filed with the Compensation Board." (Compromise and Release Agreement at 1). The agreement also states: "[T]he Compromise and Release will resolve any claims by the applicant against Newbery Alaska and its compensation carrier for Workers' Compensation benefits only, past or future, . . ." (Id. at 2). The agreement specifies the April 9, 1986 report of John Lathen, M.D. (Id. at 2). Dr. Lathen's April 9, 1986 report clearly indicates he diagnosed and treated the employee for  cervical problems.


The employer argues there is extrinsic evidence supporting the argument that the agreement was intended to include the neck injury.  At the hearing, Elise Rose testified for the employer.  Rose prepared the settlement agreement between the employee and Commonwealth. The majority of the language prepared by Rose was eventually used in the agreement now in dispute between the employer and the employee.  


In the agreement drafted by Rose, she described the employee's injury as a "back injury," rather then back, hip and neck.  She used the term "back" because the employee's injury stemmed from the spine and went outward.  Her description of the employee's injury was brief because she wanted to keep the agreement short.  In the agreement, she did refer to the employee's medical records for a more detailed description.  These records specifically detailed the employee's neck complaints.
  The description of the injury and reference to the medical reports in the agreement drafted by Rose, is identical to that in the agreement between the employee and the employer.  


The employer also makes reference to the deposition of the employee.  (Smith, June 30, 1986 dep.).  A portion of the deposition follows:


A:
I told him my back was really bothering me and I was going to go to the doctor.


Q:
Did you have any other health problems at that time?


A:
I had previously been to Doctor Wilkins a couple weeks prior, and he said I had a stomach ulcer and arthritis in the injured areas.

(Id. at 42). The employee stated at the July 12, 1995 hearing that he had been suffering from neck problems since his initial injury.  Later, during the deposition, the following exchange occurred:


Q:
Now, we've talked -- in my asking you questions, you've stated that your back would get worse at times.  When you say your back gets worse, are you including your hip area, too, at the same time?


A:
Yes.  Actually the back of my neck gets worse, my right shoulder gets worse, hips, even my right leg.


Q:
How about you right elbow?


A:
Yes.

(Id. at 84). 


The employer also directs our attention to the deposition of Thomas Gingras, the employee's attorney at the time of the settlement agreement.  (Gingras, January 31, 1995 dep.).  Gingras recounted:


A:
[W]hen it's a full release like this I have a standard pitch -- or comment I give to clients.  And I frame it in a way that is partly intended to avoid these kinds of problems, that is, one bite of the apple discussion where I explain typically to the client who's signing a document like this, this is your one-shop, it means, don't ever darken our doorway again, don't ever bother us, don't come back to us and tell us your injuries are worse than you thought, don't come back and tell us that you got other problems, we never want to hear from you again, this is it.  So do I use technical language like waiver or past or future or terms like that, no.  But I give it one bite of the apple commentary.


Q:
Okay.  And is it likely, based upon your habit and custom that you gave Mr. Smith the one bite of the apple commentary prior to his signing this compromise and release?


A: 
Either in that form or substantially the same form.

(Id. at 12).  Gingras also remembers that before the employee signed the agreement, he thoroughly read the document and had time to ask questions.  (Id. at 14).


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

A Compromise and Release agreement is to be interpreted in the same manner as any other contract.  Cameron v. Beard, 864 P.2d 538, 544,546 (Alaska 1993). Therefore, we will use Alaska contract law in our analysis of the parties' claim.

1. Whether the Compromise and Release Agreement Was Ambiguous.

The mere fact that two parties disagree as to the interpretation of a contract term does not necessarily imply that an ambiguity exists in the contract.   Rather, an ambiguity exists only when the contract taken as a whole is reasonably subject to differing interpretations.  Modern Constructions Inc. v. Barc, Inc., 556 P.2d 528, 529 (Alaska 1976); see also O'Neill Investigations v. Ill. Emp. Ins., Etc., 636 P.2d 1170, 1174 (Alaska 1981).  


The employee argues the term "back" used in the agreement should not include "neck."  We find the term "back" clearly includes "neck."  To support our finding, we examined the definition of "back" in a number of dictionaries.  Each dictionary considers the "neck" to be part of the "back."
 We find, based on our own understanding of the term "back," and also the common usage, as defined by a number of dictionaries, the term "back," clearly includes "neck."  Therefore, we do not believe any ambiguity exists as to the term "back" in the settlement agreement. Because the employee waived his right to compensation for his "back" injury, and because we find a "back" injury also includes a "neck" injury, we conclude the employee waived his rights to compensation for his neck condition. 


Even if we found the term "back" ambiguous, we would still find, by examining the entire contract, the employee waived his rights to compensation for his neck condition in the settlement agreement.  The agreement states on page 1: "[P]ayment is made in compromise of all Workers' Compensation Benefits which might be due under the Alaska Workers' Compensation Act resulting from the injuries sustained by the applicant as reflected by the attached medical records and medical records previously filed with the Compensation Board." On page 2, the agreement states: "[T]he Compromise and Release will resolve any claims by the applicant against Newbery Alaska and its compensation carrier for Workers' Compensation benefits only, past or future, and that (as limited above)."  We found no limitations mentioned in the agreement.  Even without reviewing the medical records, we interpret these phrases to be a full waiver of all benefits for any claims that resulted from the injury.  


After reviewing the medical documents, which were incorporated by reference into the agreement, we find further support for our conclusion that the neck injury was included in the employee's waiver of benefits. The medical records in the file, at the time of the settlement agreement, clearly mention a cervical condition. In particular, the April 9, 1986 report of Dr. Lathen, which was specified in the agreement on page 2, clearly mentions a cervical problem.  Based on these medical reports, we find the employee's neck injury was included in the settlement agreement. Therefore, we conclude, the employee's waiver included a waiver for benefits for his cervical condition.  


 In conclusion, we do not find the settlement agreement signed by the employee to be ambiguous.  We find the settlement agreement did include a waiver of benefits for the employee's neck.  We base this determination on the common usage of the term "back," which we find includes neck.  We also find the agreement clearly states the waiver was for all benefits. We interpret this waiver to include benefits for any injury to the neck.  Furthermore, the agreement, when describing the employee's injuries, makes reference to medical reports in the record, these medical records clearly indicate the employee was receiving treatment for cervical problems.

2. Whether the Employee Waived Benefits and Compensation for Injury to His Neck, if the Compromise and Release Agreement was Found to be Ambiguous. 


"In interpreting the provisions of a contract, it is the duty of the courts to ascertain and give effect to the intentions of the parties."  Amfac Hotels v. State, Dept. of Transportation, 659 P.2d 1189, 1194 (Alaska 1983).  In pursuit of this goal, the court must "look first to the written agreement itself and also to extrinsic evidence regarding to the parties' intent at the time the contract was made."  Norton v. Herron, 677 P.2d 877, 880 (Alaska 1984); See also Stepanov v. Homer Electric Ass'n Inc., 814 P.2d 731, 734 (Alaska 1991). 


As discussed above, we find the written agreement clearly includes the employee's neck injury in the waiver of benefits.  We made this finding based on the common usage of the word "back," a reading of the entire document, and a review of the referenced medical reports.  Therefore, we find the written agreement itself shows the intention of the parties was to include the employee's neck injury in the waiver of benefits.


We find the extrinsic evidence supports our interpretation of the agreement.  We turn first to the employee's deposition, taken three months prior to the approval of the agreement.  Throughout the deposition, the employee refers to his back pain.  When asked if he had any other problems, he did not state he also had neck pains. (Smith June 30, 1986 dep. at 14).  Yet, at that time, he was suffering from neck pain. (Employee's testimony at the hearing). 


Based on this silence, in respect to the neck, we can only determine the employee included his neck problems in his description of his back complaints.  We find his usage of the term "back" to include neck, is indicative of his state of mind at the signing of the settlement agreement.  We find, based on his earlier usage of the term "back," that the employee's intention at the time he signed the agreement was to include his neck injury with his "back" problems. 


Furthermore, we place great weight on the deposition of Gingras, the employee's attorney at the time the agreement was signed.  He explained to the employee that the agreement was for all claims, including the neck.  Gingras recounted he explained the finality of the settlement.  He believed the employee understood this finality because the employee carefully read the document prior to signing.  We find this testimony is a big indication of the employee's intention.  (Gingras January 31, 1995 dep. at 12 & 14). 


We find the written agreement and the extrinsic evidence demonstrate the parties intended to include a waiver of compensation and benefits for the employee's neck injury. We find the written agreement clearly defines the settlement as final, and to be a waiver of all benefits for all injuries, including the neck. Furthermore, we find the employee's intent at the time of the agreement was to include his neck problem in the waiver of benefits. We make this finding based on the employee's earlier use of the term "back" to include neck, and Gingras's explanation to the employee on the finality of the settlement agreement.   


ORDER

The petitioner's request for dismissal of the employee's claim is granted.  The employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 26th day of July, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Marc Stemp                


Marc Stemp, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Glenn A. Smith, employee / respondent; v. Harrison Western Const./JV (Newbery Alaska, Inc.), employer; and Alaska Pacific Assurance Co.(CIGNA/INA/ALPAC), insurer / petitioners; Commonwealth Electric Company, employer; and Industrial Indemnity Company, defendants; Case Nos. 8310867 and 8607584; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of July, 1995.

                             _________________________________

                             Mary E. Malette, Clerk
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     � The agreement specifically mentions the April 9, 1986 report of Dr. Lathen.  


     � "The region of the vertebrate body located nearest the spine, in humans composed of the rear area from the neck to the pelvis" Webster's II, New Riverside University Dictionary 144 (1994).  "The rear surface of the human body from the neck to hip." Oxford American Dictionary 43 (1980). "The region of the vertebrate body located nearest the spine, in man consisting of the rear area from the neck to the pelvis." The American Heritage Dictionary 149 (2nd ed. 1991). "In man, that side or aspect of the trunk nearest the spine, extending from the neck to the buttocks." Funk & Wagnall's New Standard Dictionary of the English Language 207 (1963).  





