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ARTHUR R. SHORT,
)



)


Employee,
)


  Applicant,
)



)


v.
)



)
DECISION AND ORDER

JOHN CABOT TRADING CO.,
)



)
AWCB CASE Nos.
9329066


Employer,
)

9126488



)


and
)
AWCB Decision No. 95-0197



)

ALASKA NATIONAL INSURANCE,
)
Filed with AWCB Anchorage



)
July 28, 1995


Insurer,
)



)


and
)



)

KEENER PACKING COMPANY, INC.,
)

(Uninsured)
)



)


Employer,
)


  Defendants.
)



)


We heard this petition for modification on the written record, in Anchorage, Alaska.  The employee is represented by attorney Michael Jensen.  The employer, John Cabot Trading Company (Cabot), and its insurer are represented by attorney Trena Heikes.  The employer, Keener Packing Company, Inc., (Keener) did not answer the petition or otherwise appear.  We closed the record on July 27, 1995, when we next met after the time for briefing expired.     


In Short v. John Cabot Trading Co., et al., AWCB Decision No. 95-0090 (April 5, 1995), we ordered Keener to reimburse Cabot's insurer $28,731.98 in attorney's fees and costs.  Cabot incurred these costs defending liability under the "last injurious exposure" rule.  


On April 24, 1995 Cabot filed its petition for modification seeking reimbursement for additional costs.  The affidavit of Trena L. Heikes, counsel for Cabot, states in pertinent part:  



Since the Board's [April 5, 1995] decision, I have received a bill from Dr. Gerald Keane of the Physiatry Medical Group in the amount of $787.50 for his time in preparing for and attending the February 28, 1995 hearing in this matter.  



Since the Board's decision, I have also received telephone charges in the amount of $21.89 for long distance charges incurred as a result of the telephonic testimony of Drs. Keane and White during the February 28, 1995 hearing.  



Finally, I would request an additional $130.00 representing 1.0 of an hour for attorney time in preparing this affidavit and the attached petition.  

In summary, Cabot seeks an additional $939.39 in costs.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150.  We find Petitioners have made an allegation of mistake of fact.  We find the newly discovered evidence consists of bills Cabot had not received prior to issuance of our April 5, 1995 decision and order.  Thus, we find the evidence could not have been discovered and produced before April 5, 1995.  Accordingly, we grant Cabot's petition for modification of Short v. John Cabot Trading Co., et al., AWCB Decision No. 95-0090 (April 5, 1995).  


We find Dr. Keane's fees and the telephone charges are reasonable and necessary costs.  8 AAC 45.180(f)(9); 8 AAC 45.180(f)(10).  Keener shall reimburse Cabot an additional $809.39 for these costs. 


We considered the nature, length and complexity of this claim, and find an additional hour at $130.00 to be a reasonable award of attorney's fees for this petition.  AS 23.30.155(d).  Keener shall reimburse Cabot for these costs.  In total, Keener shall reimburse  Cabot an additional $939.39 for insurer attorney's fees and costs.  


ORDER

John Cabot's petition for modification of Short v. John Cabot Trading Co., et al., AWCB Decision No. 95-0090 (April 5, 1995) is granted. Keener Packing Company shall reimburse John Cabot Company's insurer an additional $939.39 for insurer attorney's fees and costs.  The total reimbursement stands at $29,671.37. 


Dated at Anchorage, Alaska this 28th day of July, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl L. Jacquot, 



Designated Chairman



 /s/ Florence Rooney            


Florence Rooney, Member



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur R. Short, employee; v. John Cabot Trading Co., employer; and Alaska National Insurance Co., insurer / petitioners; and Keener Packing Company (Uninsured) / defendant; Case Nos. 9329066 & 9126488; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of July, 1995.

                             _________________________________

                             Mary E. Malette, Clerk
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