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JODY H. VICK,
)



)
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)
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)
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)
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)
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)



)
Filed with AWCB Juneau


Employer,
)
August 3, 1995


  Defendant.
)



)


We met in Juneau on 11 July 1995 to hear Employee's claim for workers' compensation benefits for a right knee injury which Employee claims he sustained in the course of his employment.  Defendant is represented by Assistant Attorney General Kristin S. Knudsen.  Employee attended the hearing and represented himself.  At the conclusion of the oral testimony and argument, we held the record open to receive Mr. Vick's medical expenses and his deposition.  We closed the record on 14 July 1995 after receiving those documents.


ISSUES

1.  Did Employee's right-knee injury arise out of and in the course of his employment?


2.  If so, what benefits is he entitled to receive?  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 42-year old safety consultant and electrician with a history of right knee injuries.  He worked in the Juneau office of the Alaska Department of Labor, Division of Labor Standards and Safety, as an Occupational Safety Compliance Officer from August 1988 through 17 September 1988.  


Based on the limited information available, Employee sustained three knee injuries during his lifetime.  During his deposition and at hearing Employee testified he injured his knee 15 or 16  years ago playing basketball.  This injury required surgery for the removal of cartilage.  Employee recalled the surgery was performed in Texas, but he was unable to remember the name of the surgeon or the hospital.  (Employee's dep. at 19-20.)


Employee also testified during his deposition and at hearing that two or three years ago he re-injured his knee while performing an inspection at a logging camp on Prince of Wales Island.  This injury occurred when he slipped while walking on a log and fell about 10 feet into a ravine.  He testified that although this injury occurred at work, he did not report it.  He also said he did not lose time from work because of the injury or seek workers' compensation benefits for it.  He stated:  "I was limping for a long time, and my knee didn't feel quite normal for six or seven months."  (Id. at 43.)


The third injury we know of, which is the subject of the present dispute, occurred on 6 April 1994.  Employee was performing safety inspections in Ketchikan.  He was accompanied by, and shared a state vehicle with, state plumbing inspector Pete Jurczak.  While inspecting subcontractors at the Ketchikan High School construction project, Employee and Pete were invited to dinner at the home of Mike Jurczak, Pete's brother.  


Employee testified that after dinner, while leaving Mike's house, he slipped and fell, re-injuring his knee.  He also testified that while at dinner, he and Mike discussed written accident prevention and hazard communication programs which are required to be maintained at the work site for compliance with OSHA safety regulations.  He testified he did not drink before dinner, had one glass of wine with dinner, and he did not fall as a result of being intoxicated.


Concerning the condition of Employee's knee, he testified at his 22 May 1995 deposition as follows:


Q.  Other then torn cartilage, had you ever been informed of what was wrong with your knee?


. . . .


A.  No.  I saw no doctor before I went to Seattle.


. . . .


Q.  Okay.  What I am asking you is, do you have any other idea of what is wrong with your knee?


A.  I have a torn ACL [anterior cruciate ligament].


Q.  Did any doctor ever tell you that the torn ACL was the result of this accident in April?


A.  I have never seen a doctor prior to my going down to Seattle about this accident.


Q.  I am not asking before this accident or after this accident.  I am saying any doctor, at anytime, ever tell you that your torn ACL was the result of this accident.


A.  I told the doctor in Seattle, Dr. Larson, of my accident.  He felt that my accident was -- the torn ACL was the result of my accident.


Q.  Did he ever give you anything in writing to that effect?


A.  I don't think so.


Q.  Other than Dr. Roger Larson, have you spoken to any other doctors regarding your accident?


A.  No.


. . . .


Q.  What precisely did Dr. Larson tell you?


A.  He told me the ACL was torn, I had torn my cartilage, and that at my age it would not be worth my while to have reconstructive surgery for the ACL.


Q.  What precisely -- or as closely as you can recall, did he tell you with regard to the relationship between your accident and your ACL tear?


A.  They are a direct relationship to one another.

(Employee dep. at 15-17.)


At hearing Mike Jurczak testified that as the foreman for Schmolck Mechanical he is responsible for the company's safety program.  Mike testified he was aware of the need to implement a written safety program.  During Employee's 6 April 1994  inspection, Mike invited Employee and Pete to dinner.  He did so, he testified, because Employee was too busy to discuss the written plan in detail during the site visit.  Mike testified he, his wife, his two children, his brother Pete, and Employee ate dinner at his home on 6 April 1994.  He said he believes Employee had one glass of wine with dinner.  


Mike testified the purpose of the dinner was both "recreational and business" and his conversation at dinner with Employee was "a mixture of both work and general conversation."  Mike testified he did not see Employee fall, but became aware he had fallen, and went outside to see Employee.  When he did so, Employee was already standing.  He testified he does not remember if Employee mentioned he hurt his knee. 


Pete Jurczak testified at hearing he is a work associate, not a personal friend of Employee.  He testified that on 6 April 1994 he picked Employee up from the house where Employee was staying and drove him to his brother Mike's house for dinner.  After dinner he returned Employee to the house where Employee was staying.  


He testified that after dinner he was walking behind Employee as they left Mike's house and he saw Employee fall and hit his knee.  The fall occurred in the driveway at the base of the stairs where it is dark.  He believes Employee stumbled and fell forward when he stepped across a flower bed.  Pete testified Employee and Mike discussed safety requirements during dinner.    At hearing he stated: "I think that was the intent of [Employee] coming over for dinner."  In an earlier statement, made to Employer's adjuster, Pete stated the purpose of the dinner was both business and social.


Although Employee was injured on 6 April 1994, he did not complete a Report of Occupational Injury or Illness (Report of Injury) until 7 September 1994, about five months later.  At hearing, Employee testified the reason he failed to timely complete the Report or Injury form was because he thought his knee would get better, as it had after his last injury.  He stated he completed and filed the Report of Injury form when his knee failed to improve as expected.  He also stated he was in a rush to have his knee repaired because he had a karate test in December and wanted to be recovered before the test.


Department of Labor Human Resources Manager Lynda McCurry testified at hearing that Employee's leave slips indicated no time loss as a result of the April 1994 knee injury.  Employee testified he received no medical care for his knee before he went to Seattle for knee surgery.  Ms. McCurry testified Employee's last day at work was 17 September 1994 and that Employee was separated from employment on 7 October 1994.


Roger V. Larson, M.D. performed arthroscopic surgery on Employee's right knee on 27 September 1994.  A "To whom it may concern" note from Dr. Larson states in part: "Mr. Vick underwent debridement of his degenerative meniscus tears as well as plica excision from his right knee."  Employee was advised to restrain from strenuous activity for one month, and was released to return to work on 1 November 1994.  (Larson report
 of 12 October 1994.)


At hearing, Defendant offered an affidavit from Dr. Larson
 in which he opines that Employee's ACL was torn long before his April 1994 injury; that his pre-existing degenerative changes to the patella were probably aggravated when he fell in April 1994; that it is possible his lateral meniscus was torn when he fell; and that he believes he told Employee his ACL was probably torn 15 years earlier, not in 1994.


At hearing, when Employee saw this affidavit for the first time, he stated:


My ACL is torn.  It was torn then and it's torn now.  I thought it happened at that time, but [Dr. Larson] did state its possible the lateral meniscus was torn in the fall of April and that's what I had repaired, and that's what the surgery -- and that's what I'm seeking compensation for, was my lateral meniscus and nothing to do with the ACL.


Defendant denies Employee's injury occurred in the course of his employment.  Defendant asserts Employee's visit to Mike Jurczak's house for dinner was a "dual purpose trip" which was not sufficiently for a business purpose to bring it within the scope of the Alaska Workers' Compensation Act. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Notice of Injury and Presumption

AS 23.30.100 provides in pertinent part:


  (a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


  ....


  (d)  Failure to give notice does not bar a claim under this chapter


  (1)  if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


  (2)  if the board excuses the failure on the ground that for some satisfactory reason notice could not be given....


AS 23.30.120 provides in pertinent part:


  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


    (1) the claim comes within the provisions of this chapter;


. . . .    


  (b) If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.


It is not disputed, and we find, Employee injured his right knee when he fell after dinner on 6 April 1994.  


In its answer, Defendant asserts that under AS 23.30.100(a), Employee's claim is barred due to his failure to report his injury within 30 days.  Defendant did not address this issue at hearing, however, and argued instead that under the authority of AS 23.30.100(d)(2) and AS 23.30.120(b), Employee is not entitled to rely on the presumption of compensability in AS 23.30.120(a).  Because they did not pursue it at hearing, we find Defendant waived the defense that Employee's claim is barred because he did not report his injury within 30 days after 6 April 1994. 


At hearing, Employee stated he did not report his injury within 30 days because he remained able to work, and because he thought his knee would improve with time as it had after his injury two years before.  Employee also testified it is not his practice to visit a doctor each time he experiences pain.  In accord with Employee's assertions, we find Employee did not timely report his injury because he remained able to work and because he thought it was a minor injury which would improve with time.  In accord with Employee's testimony and Defendant's assertion, we find Employee's failure to timely report his injury should be excused under AS 23.30.100(d)(2).  


As we excused Employee's failure to give timely notice under AS 23.30.100(d)(2), we find Employee is not entitled to rely on the presumption of compensability in AS 23.30.120(a).  Therefore, he must prove each element of his claim by a preponderance of the evidence.


Injury in the Course of Employment

The definition in AS 23.30.265(2) provides:


  "[A]rising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities. 


Before we can determine if the right knee injury Employee suffered when he fell after dinner on 6 April 1994 is compensable, we must determine if it arose "out of and in the course of his employment."  It is not disputed that the injury occurred away from the work-site, which in this case was the high school construction project Employee was inspecting, or that it occurred after Employee's regular work hours.  Defendant asserts the definition cited above provides little guidance or assistance in resolving the issue before us because the dinner was not a wholly personal activity.  Instead, Defendants ask us to look to the holding in Anchorage Roofing Co., Inc. v. Gonzales, 507 P.2d 501 (Alaska 1973), in concluding that Employee's injury did not arise out of and in the course of his employment.  


In Gonzales, the employee was piloting an airplane on a dual-purpose (business and personal) trip from Anchorage to Homer.  Gonzalez and three passengers were injured when the airplane crashed during a planned deviation from the most direct flight path to Homer.   The purpose of the deviation was to scout a hunting area.  The airplane crashed when Gonzalez reduced his air speed (to 50 or 60 mph), and altitude (from 3500 feet 400-500 feet), to better observe the ground.  Gonzales concerns "dual purpose" and "deviation" issues.


In its opening statement Defendant denied the business purpose of the dinner at Mike's home was sufficient to allow recovery under the Alaska Workers' Compensation Act.  After hearing Mike and Pete's testimony, however, Defendant did not pursue this issue.  Defendants acknowledge Employee's visit to Mike's home was in part for business purposes.  No evidence was introduced which indicates Employee would not have gone to Mike's home to discuss the written safety plans, even if dinner had not been served.  Pete testified the purpose of Employee's visit was to discuss business.  Accordingly, we find the dinner at Mike Jurczak's home was for a business purpose.  We rely on Mike, Pete and Employee's testimony that Employee was invited to dinner, at least in part, to discuss written safety plans, and their testimony that written safety plans were actually discussed during the dinner.


Concerning the deviation issue, Defendant argues that by attending dinner at Mike's home, Employee incurred a substantial additional hazard.  They rely on the following:  "[A]n otherwise personal deviation is compensable where authorized, expressly or by implication, and of some incidental benefit to the employer, at least where the deviation does not introduce substantial additional hazards."  (Gonzales at 506, emphasis added.)  Concerning the burden of producing evidence of the defense of increased risk, the court stated:  "If appellants wished to rely on the defense of increased risk because of the changed method of flight, they had the burden of going forward with appropriate evidence indicating such an increase in risk."  (Id. at 508.)  We find Defendant has the burden of producing evidence of any "substantial additional hazard" or increased risk Employee may have undertaken by dining at Mike's home.


At the time of his injury, Employee was in Ketchikan on business, at the direction of Employer.  Defendant does not deny, and absent any evidence to the contrary we find, Employee's trip to Mike's home for dinner was authorized by Employer by implication, and that Employee's discussions of safety procedures during dinner were of benefit to Employer.  Defendant has cited no rule which prohibits such conduct, and Employee performed work during his off-duty hours, which was a benefit to Employer.   Employee also testified that as a Department of Labor safety consultant, it was important for him to build good relationships with employers, because better relationships result in improved workplace safety for employees.  


Concerning any substantial additional hazard or increased risk associated with the dinner at Mike's home, Defendant argues that State of Alaska business is not conducted over a bottle of wine.  However, Defendant has submitted no evidence Employee was intoxicated or that exiting Mike's home and walking to the driveway in the dark constituted any increased risk.  Also, Defendant offered no evidence showing that the risk of eating dinner at a friend's home is any greater than the risk of walking through and inspecting a construction site.  Based on our own experience, we find the risk of injury is less at dinner.  We note that in Gonzales, the court upheld the award of compensation to the employee despite the deviation which included flying the airplane at substantially reduced altitude and air speed.  We find Defendant failed to show Employee encountered any increased risk or substantial additional hazards by dining at Mike Jurczak's home.


Accordingly, we find Employee's fall on his right knee arose out of and in the course of his employment, and is a work-related injury.  Therefore, if his claims are supported by medical evidence, Employee is entitled to workers' compensation benefits for his injury.


The Medical Records

8 AAC 45.052(c)(4) provides:


If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, of the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.


Defendant received copies of Employee's medical records on 25 May 1995.  Defendant served the Medical Summary containing those records on 28 June 1994, only 13 days before the hearing.  As indicated, the faxed copy of Dr. Larson's unsworn Affidavit, which was prepared by the Department of Law, was first submitted at hearing.


During the hearing it did not come to our attention that Employee's medical records had been submitted less than 20 days before hearing, contrary to the requirements of 8 AAC 45.052(c)(4).  The timeliness of the submission of the records was not raised at hearing, neither party expressly waived the right to cross-examination, and neither party argued the admissibility of the records under a hearsay exception.


Although some or all of the medical records may be admissible under the business records exception, we decline to consider or rely on the medical records until Employee has had an opportunity to consider them and decide if he wishes to cross- examine Dr. Larson or any other author of his medical records.  We also decline to rely on the unsworn, facsimile copy of Dr. Larson's affidavit.


Absent an express waiver of the right to cross-examine, we find there are no admissible medical records before us upon which we can base a decision about Employee's entitlement to workers' compensation benefits. 


At hearing, Employee informed us he is gainfully employed and does not wish to miss any more time from work to deal with this workers' compensation claim.  Specifically, he expressed reluctance to participate in a deposition of Dr. Larson.  If Employee wishes to waive the right to cross-examine the authors of his medical records, he should so notify us in writing.  If he does so, and Defendant does not object, we will base a decision on the medical records already submitted, including Dr. Larson's affidavit, after a sworn copy is submitted.   If Employee decides he wishes to cross-examine his physician or physicians, he should promptly notify us.  If we have received no notice from Employee within ten days after Dr. Larson's sworn affidavit is served on him, or ten days after the date of this decision, whichever is later, we will assume he waives the right to cross-examine.  Either party may submit a new Affidavit of Readiness for Hearing or request another prehearing conference if they wish us to proceed.  We retain jurisdiction to decide what benefits Employee is entitled to receive.


Entitlement to Workers' Compensation Benefits

Employee seeks payment of temporary total disability (TTD) compensation for the period 27 September 1944 through 30 October 1994; permanent partial impairment (PPI) compensation; and past and future medical costs for his knee, including related travel costs of $1,525.70.  (Prehearing Summary, 19 January 1995.)  
Employee had not previously made it clear if he sought benefits for his torn ACL.  As indicated, Employee stated at hearing he was not seeking workers' compensation benefits for that condition.  Based on Employee's statement at hearing, we find he is not entitled to workers' compensation benefits for his torn ACL.  Therefore, we find the remaining unresolved issues are Employee's entitlement to TTD compensation for the period specified, PPI compensation for the torn meniscus, and medical and related travel costs.  If Employee wishes to pursue a claim for PPI compensation he will have to visit a physician to be rated for permanent partial impairment.  (AS 23.30.190, 8 AAC 45.122.)  If he does not wish to be examined, he should notify us of that decision.


In view of our finding that Employee's injury is work-related, and his disclaimer of benefits related to his torn ACL, we request that the parties confer and attempt to resolve the remaining issues.  We will retain jurisdiction to resolve any disputes.


ORDER

1.  Employee's right-knee injury arose out of and in the course and scope of his employment.


2.  Employee's claim, if any, for benefits related to his torn ACL is denied and dismissed.


3.  Employee must notify us, in accord with this decision, if he wishes to cross-examine his physicians, or if he declines to have his torn meniscus rated for permanent partial impairment.  We retain jurisdiction to resolve any dispute.


Dated at Juneau, Alaska this 3rd day of August, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair               


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley        


Nancy J. Ridgley, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jody Vick, employee / applicant; v. State of Alaska, Dept of Labor, a self-insured employer / defendant; Case No. 9309997; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 3rd day of August, 1995.

                             _________________________________


                   Susan N. Oldacres

SNO

�








    �There is also, as Defendant asserts, a temporal relationship between the other problems Employee was having at work, and his Report of Injury and related knee surgery. 


    �Defendant's Answer, filed 21 November 1994, states at paragraph 5: "Prior to the date of the report of injury, Jody H. Vick was aware of an investigation into his conduct of his position and that he could be disciplined as a result of that investigation."   In his opening statement, Employee acknowledged there had been problems with his employment, unrelated to the injury in question, and alleged Defendant failed to accept his claim for workers' compensation benefits due to those problems.  	Ms. McCurry and at least one other witness were prepared to testify about the reason Employee was separated.  Over Defendant's strenuous objection, we declined to allow that testimony.  In response, Defendant verbally entered an offer of proof into the record.


    �This report was also signed by Randy Viola, M.D., a fourth-year surgical resident.  At hearing, Employee testified that most of his medical contacts at the University of Washington were with Dr. Viola.


    �As will be discussed below, due to late filing, we may not rely on this report or any of the medical records.


    �We received a photocopy of a facsimile which was signed by Dr. Larson on 10 July 1995, the day before the hearing, but was not notarized.





